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ORAL JUDGEMENT

1. The petitioners seek to challenge the order of

the Collector dated 23.3.1984 at Annexure "E' to the
petition and the order of the Governnent dated 10.12.1984
confirmng it as also the order dated 24.6.1986 said to
have been passed by the Revenue Mnister, which orders



had the effect of denying the petitioners the benefit of
the all eged grant of |ands, which according to them were
allotted to them in the vyear 1963 and the Sanads for
whi ch were given to themfor occupancy in years 1974 to
1976.

2.1t is the case of the petitioners that all of
them were residing in village Devchadi, which went in
subnergence due to the construction of Bhadar |Irrigation

Dam Since the entire village went in subnergence, al
the residents including the petitioners were required to
shift the new site known as village New Devchadi. The

residents of the old village were given plots for
constructing their houses in the new village. According
to the petitioners, there were instances where plots were
allotted irrespective of the actual nmeasurement of the
area of Iland held by the persons who resided in the old
vil | age. Furthernore, even those who did not have
residential houses in the old village were rehabilitated
at the new site. The allotnment letters were issued by
Crcle Inspector in year 1963 as per Annexure "A"
collectively, in favour of t he petitioners and
t hereafter, bet ween t he years 1974 to 1976,
agreements/sanads in form"H' were also issued in their
favour as per Annexure "B" collectively.

3. The Collector, Rajkot had issued an order on
27.5.1974, a copy of which is at annexure "D' to the
petition, for allotnment of |lands to the persons who had
to be shifted to the new sites due to the submergence of
the old Devchadi village. According to the petitioners,
they were given these sites in consonance with the said
decision of the Collector. It is their case that they
were given the site at the price fixed pursuant to that
order.

4. 1t appears that an application was nmade by the
respondents Nos. 3 to 6, because of sone politica
rivalry as alleged by the petitioners, asking t he
Collector to cancel the allotnents which were made in
favour of the petitioners. That application came to be
di smssed by the Deputy Collector, Rajkot. Against that
order, Special Civil Application No. 2659 of 1982 was
filed by these respondents and by order dated 29th
Septenber, 1982, the Hi gh Court directed the Collector
Raj kot to decide the matter on nmerits. Thereafter, the
matter came to be considered by the Deputy Collector
CGondal , who, after taking in to consideration the earlier
orders of the Collector, Rajkot dated 27.5.1974, held his
order dated 29.8.1983 that since it was not proved that
the Iands were given to the petitioners in lieu of their



lands in the old village which went in to subnergence,
t hey should be treated as having encroached the and and
that such encroachnment was required to be regularised.
That order came to be chall enged under Section 211 of the
Bonbay Land Revenue Code, before the Collector, Rajkot,
who allowed the Revision Application by his order dated
23.3.1984 and set aside the order of t he Deput y
Col l ector. The Collector held that the petitioners

ancestors were having lands in the village Devchadi that
went in to submergence and conpensation was paid in
respect thereof, and lands were allotted to them at the
place where they were rehabilitated for the purpose of

their re-settlement, at concessional rate. Ther ef or e,
the petitioners were not entitled to any other |and and
t he Sanads were wongly issued to them Agai nst that

order, the petitioners preferred a Revision Application
under Section 211 of the Land Revenue Code before the
State Government, in which the order of the Collector
came to be confirmed on 10.12.1984. |In that order, the
State Government held that the persons whose | ands went
under subrergence, were entitled to get the plots at the
new site and such persons were given the benefit of the
Schene. It was held that in other cases, the plots could
not have been given except by public auction. It was
held that the lands could not have been given to the
petitioners at the rate of 25 paise per square yard as
was done by the allotnents made between 1974 - 1976. It
was al so held that there were no orders of the Conpetent
Authority for issuing such grants under Rule 42 of the
CGuj arat Land Revenue Rul es.

5.1t was contended on behalf of the petitioners

that the State Governnent failed to consider the fact
that the petitioners were eligible for such allotnent in
view of the orders of the Collector nmade on 27.5.1974.
It was argued that not only the persons whose | ands went
in to submergence, but even persons who did not have the
land of their own but were residing in the village and
had to be shifted, were also entitled to the allotnent of
plots. It was contended that three distinct categories
which were contenplated in the Collector's order enabl ed
even encroachers to be regularised in view of their
having renmained in possession of the land for a | ong
period after they shifted fromthe old village to the new
site. It was also argued that the State Governnent
ignored the fact that Roj kamregarding the market price
was nmade and accordingly the occupancy price was fixed at
25 paise per sq.yard, since the market price was not
hi gher than that upset price. It was further argued that
even the respondents were given the benefit of the
Collector's order and they too were allotted |ands at the



sanme pri ce.

6. The | earned Counsel appearing for the respondents

Nos. 3 to 6 contended that these petitioners were not
eligible to get the lands and that there were no orders
of grant made in their favour pursuant to which the
docunents Annexure "B" collectively could have been
executed under Rule 42 of the Rules. It was argued that
this Court should not interfere in its extra-ordinary
powers with the concurrent orders of the Collector and
the State Government holding that the allotnents in
favour of the petitioners were invalid.

7. There is no dispute about the fact that the
petitioners were residents of old village Devchadi, which
went in to submergence and that they came to be allotted
certain sites in the year 1963 which remained in their
possession till they were issued the orders, which are at
Annexure "B" collectively, between years 1974 - 1976. It
is also not in dispute that the residents of the old
village which went in to subnergence were to be
rehabilitated at the new site and that the order was
issued by the Collector on 27.5.1974, which is at
Annexure "D' to the petition, directing the Ml atdar
Gondal to decide the allotment of Ilands to various
cat egori es of persons as per the guidelines given
t her ei n.

8. Section 62 of the Bonbay Land Revenue Code
enpowers the Collector, subject to the Rules made by the
State Governnent, to require the paynent of a price for
unalienated land or to sell the sane by auction and to
annex such conditions to the grant as he may deemfit,
bef ore perm ssion to occupy is given under Section 60.
Section 60 of the Code |ays down that any person desirous
of taking up unoccupied | and whi ch has not been alienated
nmust, previously to entering upon occupation, obtain the
permssion in witing of the Manlatdar of Mhalkari.
Under Rule 42 of the Gujarat Land Revenue Rules, 1972, it
has been provided that unoccupied land required or
suitable for building sites or other non-agricultura
purpose shall ordinarily be sold after being laid out in
suitable plots by auction to the highest bidder whenever
the Collector is of the opinion that there is a denand
for land for any such purpose; but the Collector may, in
hi s di scretion, di spose of such land by private
arrangenent, either upon paynent of a price fixed by him
or without charge, as he deenms fit. It is thus, clear
that in a given case, the Collector, 1is enpowred to
allot land wthout putting it to public auction. The
persons who were affected by the subnergence of village



Devchadi were required to be rehabilitated at the new
site, which was chosen for the purpose and therefore, in
view of these peculiar facts, there was no question of
hol di ng any public auction and it was a nmere natter of
rehabilitation of those who were adversely affected and
in that background, the Collector, Rajkot had issued the
directions to the Manml atdar, Gondal on 27.5.1974 | aying
down the guidelines for resettling three di fferent
categories of persons who came to be affected by the
subnergence of village Devchadi . These were, firstly,
t hose who were having lands in the old village which went
in submergence and were allotted lands at the new site in
lieu of their earlier |ands. A direction was given
regardi ng converting those hol di ngs which were given on
new tenure into old tenure and naking necessary changes
in the respective sanads. It was held that the occupancy
price should be 25 paise per sq. yard or the nmarket
price on the date on which the possession was handed
over, whichever is higher. The second category was of
persons who had sone land in the earlier village but at
the new site they were in possession of a larger area of
| and. In respect of this category also, a direction was
i ssued that their occupancy was to be regularised by
charging the occupancy price as indicated in respect of
first category. It was further stated that the persons
who had lands in the earlier village and were allotted
land at the new site, but were also holding land in the
new site which included the Iland purchased from any
allottee of land, then instead of treating it as a breach
of conditions of the new tenure, the occupancy in respect
of such additional land is to be regularised by charging
addi ti onal occupancy price. Thereafter, there is a
reference to the category where persons who were not
having any land in the old village which went into
subnergence but were in possession of land at the new
site, which was not purchased by them from any person who
had lands in the earlier village nor was it held under
any sanction of the Conmpetent Authority and therefore
were encroachers, and it was provided that their hol dings
were required to be regularised on newtenure basis
having regard to their |longstanding possession, by
char gi ng mar ket price. The Collector directed the
Mam at dar, Gondal to imediately regularise the cases as
per t hese guidelines and send his report to the
Col I ector.

9.1t is thus evident from the orders of the

Col l ector dated 27.5.1974 that even persons who did not
have any land in the village that went in subnergence,
but who were in possession of lands at the new site as
encroachers, were to be given the benefit of regularising



their occupancy on new tenure basis by chargi ng narket
price as nmentioned earlier in that order. Even in case
of those who had sone land in the earlier village and
were allotted site in lieu thereof at the new village, if
they were found to be in possession of additional |and,
that was also required to be regularised. It appears
that the State Government has totally missed this aspect
of the mtter and has not carefully considered the
gui delines which were given by t he Col | ect or on
27.5.1974, whil e deciding the Revision Application
agai nst the petitioners. It also appears fromthe order
of the Deputy Collector dated 29th August, 1983 which
cane to be set aside by the Collector, that sonme Rojkam
was made on 17.6.1974 for fixing the market price of the
land and as per that Rojkam the occupancy price was
required to be fixed at 25 paise per square yard. This
also seens to have been over-looked by the State
CGovernment in deciding the Revision Application.

10. Since the material aspects have not been duly
consi dered, the decision of the State Government cannot
be sustained and a direction will have to be given to the
State Governnment to reconsider the Revision Application
inthe light of the orders of the Collector dated
27.5.1974, as also the Rojkam dated 17.6.1974. The
i mpugned order of the State Governnent dated 10.12.1984
at Annexure "F" to the petition is therefore, set aside
with a direction to the State Governnent to reconsider
t he Revi si on Application afresh in light of the
observations made in this judgenent and t ake an
appropriate decision in the matter in accordance with | aw
expedi tiously, preferably within two nonths fromthe date
of receipt of the wit of +this order. Rule is made
absol ute accordingly with no order as to costs.

*/ Mohandas



