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C. AV JUDGEMENT

This Appeal is filed by the original clainant

agai nst the judgnment and award dated 19.11.1997 passed by
the Motor Accident Clains Tribunal (Auxiliary), Kutch at
Bhuj di sm ssing Motor Accident Clainms Petition No.245 of
1989. On 15.9.1998, this Court (Coram M. Justice



S. K. Keshote) had issued Notice to the respondents to show
cause why the Appeal should not be admitted and heard and
finally decided at the admi ssion stage. R & P was also
called for.

2. Accordingly, the Appeal has been heard for final

di sposal . Hear d | earned Counsel for the parties.
Perused the record and proceedings and the evidence
avai | abl e on record.

3. On 27.12.1988, the appellant was riding his TVS
Moped. A truck bearing Regn. No. GTY 3988 and the
aforesaid nmoped were involved in an accident which
resulted into the appellant suffering six fractures on
different parts of his body and seven stitches on his
f or ehead. The appel | ant contended that the accident was
caused by rash and negligent driving of the truck and
that the appellant suffered serious injuries resulting
i nto permanent di sabl ement. The appellant was worki ng as
a watchman in a spinning mll and during day tine, the
appel l ant was in the business of selling ice-cream The
appel l ant was getting an income of Rs.1500/- to Rs.7000/-
per nont h. The appellant clained conpensati on of
Rs. 70,000/ - with interest and costs.

4. In response to the Notice issued by the Tribunal

the driver and the owner of the truck did not appear

Respondent No.3 - Insurance Conpany appeared and filed
its witten statenent at Ex.22. The allegations about
t he acci dent were denied, but the fact that the truck was
insured with respondent No.3 was adnitted. It was
further alleged that the accident took place on account
of negligence of the appellant hinself and that when the

accident took place, the appellant was riding the noped
in a drunken condition

The appellant - claimant exami ned hinself as a

wi t ness but respondents Nos.1 & 2 neither appeared nor
| ed any evidence. The driver of the truck was thus not
exam ned as a witness. However, after considering the
contents of the F.I.R and the Panchnana and the ora

evi dence of the appellant, the Tribunal held that the
accident took place on account of the sole negligence of
the appellant. On that basis, the Tribunal dismssed the
claimant's petition. It is against t he af oresai d
judgrment and award that the claimant has filed the
present appeal

5. The | earned Counsel for the parties have taken
t he Court to the relevant records and oral and
docunentary evi dence on record. M. Mhul S.Shah, |earned



Counsel for the appellant has subnmitted that when the
driver did not step into the w tness-box and no ot her eye
W t ness was available, the Tribunal ought to have
accepted the oral testinmony of the appellant, and the
truck driver ought to have been held solely responsible
for the accident in question. The truck was being driven
in an excessive speed in a negligent manner.

On the other hand, nuch has been said by Shri

Meht a, | earned Counsel for the Insurance Conpany that, in
view of the F.I.R and the Panchnama, it is clear that
the appellant was in a drunken condition and that the
accident had, therefore, occurred on account of the sole
negl i gence of the appell ant.

6. Having gone through the oral and docunentary

evi dence on record, it appears that the Tribunal was
unnecessarily swayed by the fact that it was the truck
driver who reported the acci dent to t he police
aut horities. The appellant was seriously injured in as
much as he had suffered six fractures on various parts of
hi s body and he had al so received a serious wound on the
forehead which required seven stitches. |In this physica
condition, the appellant could not have expected to go to
the police station to report the accident. Hence, if the
truck driver reported the accident to the police, no
adverse inference can be drawn against the appellant

nmerely on this ground alone. It is true that in the
F.I1.R the truck driver had reported that the appellant
was snelling of liquor. |In the panchnama al so, there is

a reference that an enpty bag of liquor was found in the
di cky of the noped. However, when the driver has chosen
not to file any witten statenment or to give any ora

evidence, it 1is certainly a relevant factor which was
required to be taken into consideration while assessing
t he evi dence. The accident took place on the road
bet ween Mandvi - Sanbharai Road. The road was of the

width of only 12 ft. wth kachchha shoul der of 4 ft. on
either side. In his claimpetition as well as in ora

evi dence the case of the appellant that the truck was
coming from the opposite direction. The accident took
pl ace at about 8 0 clock in the evening and the truck
was driven with full Iight and hence the appellant was
confused on account of being blinded with full light and
t he appellant's noped dashed with the rear portion of the
truck. The appellant suffered serious fractures and
seven stitches were required on his forehead. Pur suant
to the conplaint filed by the truck driver, the appell ant
was prosecuted, but he was acquitted by the Crimna
Court. In view of absence of the truck driver, the
Tribunal ought not to have held that the accident was



caused solely by the negligence of the appellant, because
even if it is assunmed that the appellant had consuned
liquor and even if the appellant was follow ng the truck
in a noped, mere dash by the appellant with the rear side
of the truck woul d not have caused such a serious inpact

on his noped or on his body. It nust, therefore, be held
that the accident was caused by the negligence of the
truck driver as well as by the negligence of the

appel lant hinself as the appellant m ght not have been
able to maintain balance when he was facing the truck
conming fromthe opposite direction and the front-wheel of
t he noped dashed with the rear portion of the truck

At the sane time, since the respondent's case

that the appellant had consuned |iquor cannot be
di scarded, it would be just and proper to fix negligence
of the appellant at 50% and t he negligence of the truck
driver at 50%

7. The next question is det erm nati on of
t he amount of conpensati on.

Ex.41 indicates the different injuries sustained
by the appellant, which are descri bed as under

i. CLW Bleeding + (stitches taken) Horizontal 4
cnms. X 2 cCnms. Frontal part of right side of
f or ehead.

ii. CL.W Bleeding + Vertical (stitches taken) 6
cm X 3 chs. Frontal part of forehead
vertically extending from nedial end of right
eyebrow to frontal part of skull bone.

iii. CLW Blood ot + Transverse 1 cmx 1/2 cm
Right leg (upper 1/3 ¢ mddle 1/3 junction

iv. Co. Pain & swelling Ri ght upper arm X-ray shows
hunerno of upper 1/3 Rt. upper arm fracture at
the junction with mddle.

v. C.L.W Bleeding + (stitches taken) 1 1/2 cns. X
1/2 cm Upper & inner aspeat of left thigh.

vi. Co. Pain & swelling R ght Hand. X-Ray shows
nmultiple factures. (1) fracture of 4th netacapu
bone (2) fracture of 5th metacapul bone (3)
fracture of proximal phalanx of thunb in the
m ddl e (4) proximal end of 11th phal anx of m ddle
finger (5) fracture of 2nd (mddle) phal anx of



ring finger (6) fracture of phalanx of little
finger.

The case papers for the treatnment undergone by

the appellant at the hospitals at Mandvi and Bhuj for
about 12 days are produced at Exs. 53 to 60. The
Medical O ficer of G K CGeneral Hospital at Bhuj is also
exam ned. The appellant was an indoor patient at the
Bhuj hospital from28.12.1988 till 4.1.1989. Looking to
t he nunber and nature of the injuries, the conpensation
under the head of pain, shock and suffering can be
determ ned at Rs. 10, 000/ -.

8. Looking to the nature of injuries and the | ength

of treatnent undergone, an anount of Rs.3,000/- can be
awarded for nedical expenses, special diet charges,
transportation charges etc. A further anount of
Rs. 3,000/- <can be awarded for nedical treatnent after
di scharge as the nedical evidence shows t hat t he
appel l ant was required to take further medical treatmnent.

9. An amount of Rs.4000/- can be awarded towards the

| oss of incone during the period when the appellant was
under goi ng nmedi cal treatment and was recovering i.e. for
t he period of about two nonths.

10. As far as the | oss of future incone is cncerned

there is no evidence of any permanent di sabl enent. The
appellant has relied on Exs.31/11 to 13 to show that he
had suffered permanent di sabl enent. However , no
ort hopaedi ¢ doctor is exam ned. The only disability

which is shown in Ex.31/11 is restricted novenent of
right wist joint and sone pain in the shoul der joint.
It is, however, not shown how the said disconforts have
caused any pernmanent disability to the appellant's
avocation as a wat chnan.

11. Accordingly, the anount of conpensati on is
conput ed under the foll ow ng heads:

Rs. 10,000 Pain, shock and suffering.

Rs. 03,000 Medical expenses, special diet charges
transportation charges

Rs. 03,000 Subsequent nedical treatnent.

Rs. 04,000 Loss of past incone

Rs 20, 000

Since the appellant hinself has been negligent to
the extent of 50% only 50% of the aforesaid amount i.e.



only Rs.10,000/- is to be awarded to the appell ant.

12. In the result, this Appeal is partly allowed.

The respondents including respondent No.3 - Insurance
Conpany are directed to deposit before the Tribunal
within two nonths fromtoday, a sumof Rs.10,000/- wth
running interest at the rate of 12% per annum from the
date of filing of the claimpetition till the date of
deposit with proportionate costs. The respondents shal
bear their own costs throughout.

Upon the anmpunt being deposited by the Insurance
Conpany, the Tribunal shall pernit the appellant to
wi t hdraw the amount by an account payee cheque i nform ng
t he appel | ant personal |y about the anount being paid over
to the appellant.

(KMG Thi | ake)
S



