IN THE H GH COURT OF GUJARAT AT AHVEDABAD

ClVIL REVI SI ON APPLI CATION No 1178 of 1994

For Approval and Signature

Hon' bl e MR JUSTI CE S. K. KESHOTE

1. Whet her Reporters of Local Papers nmay be
all owed to see the Judgnment ?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships wish to see the
fair copy of the Judgenent ?

4. Whet her this case involves a substantia
question of law as to the interpretation of
the Constitution of India, 1950 of any Order
made t hereunder?

5. Whether it is to be circulated to the G vi
Judge?

USMANGANI  HAZAM
VERSUS
ABDULGANI MAHAMADBHAI SHAI KH

Appear ance:
MR CJ VIN for Petitioners
MR EE SAl YED for Respondents

CORAM : MR JUSTICE S. K. KESHOTE
Dat e of Judgnment : 25/02/1999

C. A V. JUDGVENT

1. This revision application is directed by the
def endants-petitioners against the order of the

2nd



Joint Civil Judge (S.D.) Surat, dated 31st May, 1994 in
Regul ar Civil Suit No.661/93 bel ow Ex. 64 under which the
application filed by themfor amendnent of the witten
statement has been rejected.

2. The application ex.64 has been filed by the
petitioners on the file of this civil revision
application. The proposed anmendnment in the witten
statenent, reads as under:

Siddigwali Mahnmad died sonetines in

1962. He had a daughter nanely Rabiya who died
sonetines in 1950. Siddigmya had a son nanely
Abdul Rehman who died in Africa sonmetines in
1986. Siddi gniya has another son called Usnan
who resides in Africa and is holedin. Abdul
Rehman has two sons nanely 1. Mahnmad shafi and
2. Abdul Hamid. Both of themreside in Africa.
Abdul Rehman has a daughter <called Farida who
also resides in Africa and she has a son called
Lukman Rehman. The nanme of Farida's husband is
Rehman and Farida had a son through her husband
and the nane of her son is Lukmand who resides
in Africa. The letter produced by a separate
list was witten by Lukma Rehman from South
Africa and this letter was witten to Hajrabi bi

The said Hajrabibi is a daughter of Siddiqgwal

Mahmmad. On taking into consideration the above
geneal ogy, it is found that Abdul Rehman was

mat ernal uncle of m ne. i.e. t he def endant
No.1l and Farida Rehman is a daughter of the
mat ernal uncle of m ne. i.e. the defendant.

Thus when Siddig got died, his two sons nanely
1. Abdul Rehnan and 2. Usman were alive. At
present Usnan is alive. Abdul Rehman is dead.

3. This application has been filed on 30th March

1994 and it is not in dispute that at the very initia
stage of the suit, this application for anmendnent of
witten statenent has been fil ed.

4. Learned counsel for the petitioners contended

that it is a case where the prayer has been made by the
def endants-petitioners for anendment of the witten
statenment and the courts should have been very very
liberal for grant of such amendnent. |t has next been
contended that this anmendnent has been prayed for at the
initial stage of the suit. Carrying this contention
further, it 1is contended that the reasons given by the
learned trial court for rejection of this application is
whol Iy perverse. The learned trial court has not given



out how this anendnent wll put the plaintiff in an
enbarrassing position. Lastly, it is contended that it
is perm ssi bl e to t he def endant s to take the
i nconsistent plea in the witten statemnent.

5. On the other hand, Ilearned counsel for the
respondents contended that this anmendnment as prayed for
is clearly inconsistent with the case originally pleaded
inthe witten statenent. |n fact, by this anendnment,
t he def endant s-petitioners want to make out an
al t oget her inconsistent defence. They claim thenselves
to be exclusive owner of the property. Now by this
anmendnent it has been given out as if they have sone
share in the property and as such the amendment if is
allowed then it will certainly be very enbarrassing for
the plaintiff-respondent.

6. I have given ny thoughtful consideration to the
subm ssi ons nmade by the | earned counsel for the parties.

7.1n the case of Jai Jai Ram Manoharlal vs.
National Building WMterial Supply reported in AIR 1969
SC 1267 and in the case of Ms. Ganesh Trading Co. vs.
Moji Ramreported in AIR 1978 SC 484, their Lordships of
t he Hon' bl e Suprene Court stated

"Rul es of procedure are intended to be a
handmaid to the admnistration of justice. A
party cannot be refused just relief nerely

because of some nm st ake, negl i gence,
i nadvertence or even infraction of the rules of
pr ocedure. The Court always gives leave to

anend the pleading of a party, unless it s
satisfied that the party applying was acting
mala fide or that by his blunder, he had caused
i njury to his opponent which my not be

conpensated for by an order of costs. However,
negligent or careless may have been the first
om ssion, and however | ate t he pr oposed

amendnment, the amendnent may be allowed if it
can be nade without injustice to the other side.

4.1t is clear fromthe foregoing sumary
of the min rules of pleadings that provisions
for the anendnment of pleadings,subject to such
terms as to costs and giving of all parties
concerned necessary opportunities to neet exact
situations resulting from anmendments, are
i ntended for promoting the ends of justice and
not for defeating them Even if a party or its
counsel is inefficient in setting out its case



initially the shortcoming can certainly be
renoved generally by appropriate steps taken by
a party which nust no doubt pay costs for the
i nconveni ence or expense caused to the other

side from its omssions. The error is not
i ncapabl e of being rectified so |ong as renedi al
steps do not unjustifiably injure rights
accrued.

5.1t is true that, if a plaintiff seeks to
alter t he cause of action itself and to
i ntroduce indirectly through an amendnment of his
pl eadi ngs, an entirely new or inconsistent cause
of action, anmount i ng virtually to t he
substitution of a new plaint or a new cause of
action in place of what was originally there the
Court will refuse to permt it if it anpbunts to
depriving the party against which a suit is
spendi ng of any right which may have accrued in
its favour due to lapse of tine. But, nere
failure to set out even an essential fact does
not by itself constitute a new cause of action.
A cause of action is constituted by the whole
bundle of essential facts which the plaintiff
nmust prove before he can succeed in his suit.
It rmust be antecedent to the institution of the

suit. |If any essential fact is lacking from
avernents in the plaint the cause of action wll
be defective. In that <case, an attenpt to

supply the om ssion has been and could sonetine
be viewed as equivalent to an introduction of a
new cause of action which, cured of its
shortcomi ngs, has really become a good cause of
action. This, however, is not the only possible
interpretation to be put on every defective
state of pl eadings. Def ective pleadings are
generally curable if the cause of action sought
to be brought out was not ab initio conpletely
absent. Even very defective pleadings may be
permtted to be cured,so as to constitute a
cause of action where there was none, provided
necessary conditions, such as paynent of either
any additional court fees, which nay be payable
or, of <costs of the other side are conplied

with. It isonly if lapse of tinme has barred
the remedy on a newy constituted cause of
action that the Courts should, ordinarily,

refuse prayers for anendment of pleadings.

In the case of G Naganmm vs. Sironanamma reported in



1996 (2) SCC 25 their Lordships of the Hon'ble Suprene
Court held that by amendnent, inconsistent pleas can be
permtted to be taken by the litigant.

8. Learned trial court has not considered the

provisions of Oder 6 Rule 17, CP.C. in its correct
perspective. It has further failed to consider an
important fact that the defendants-petitioners prayed
for amendnent of their witten statenents at the very
initial stage of the suit. The anendnment as proposed
for is nothing but only sonme factual avernents sought to
be made in the witten statenent. Even if it 1is taken
that how these avernents sought to be incorporated in
the witten statenment may anount to inconsistent plea in

the witten statenment, then it is still permissible to
t he defendants-petitioners to raise the same. It is not
gi ven out how this anendrment, if is pernmitted to be nade
by the defendants-petitioners, it will be enbarrassing
for the plaintiff-respondent. The law of anmendnent of
plaint is well settled and this order of the |earned
trial court is clearly contrary to the well settled

principles of law on the anendrment of the plaint.

9.1t is a case where the learned trial court has

conmtted procedural irregularity in passing of the
i mpugned order which will affect its final decision
The inpugned order if allowed to stand will certainly
occasi on failure of justice to t he
def endant s-petitioners. O t he contrary, if the
amendnment as prayed for by the petitioners is pernmitted
to be nmade in the witten statenent it will not cause
any i njury or failure of justice to t he
plaintiff-respondent. It is al ways open to the

plaintiff to contest these pleadings on nmerits by filing
areplica if he considers necessary in accordance wth
I aw.

10. In the result, this civil revision application

succeeds and the sane is allowed. The inpugned order of
the court bel ow dated 31st May, 1994 in Regular GCvil
Suit No.661/93 bel ow Ex. 64 is quashed and set aside and
Ex.64 filed by the defendants-petitioners is granted
subject to the paynment of Rs.1000/- as costs to the
respondent-plaintiff and they are permtted to anmend the
witten statenent as proposed therein. |In the facts of
this case, no order as to costs. Rule is nmade absol ute.
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