
IN THE HIGH Q.RT OF KARNATAJ:A AT amLs

DAT THIS THE 7

BEF CR E:

THE HCtJ’ BLE tvR • JUST I CE H. RANQAV’p PALACF{AR

H.R..R.P. NUf’SER 678/19g5

1. SF41’. VIMAIADEVI Cl-fltkJER
W/o Sri i’tngilal Qihajer,
agel about 49 years,

2. SRI.. MILk!,, C2{HkJER,
alias SRI. .MANGILAy., JAIN,
S/Os Late Srj Vastirnaiji Qihajer,
aged about 52 years,

3 SRfl SANJAY OIHAJER,
S/Os Srj ltngjlaj (2ihajer,
aged about 26 years,

all residing at
I floor, M.C. No.415,
New No9, 4th oss Road,
Gandhinagar, Bangalore — 9. .. Petitioners

(By Sri. Paras Jam & P.S.bthabaieshwai)

SRI. FLS. BASAVANNA,
Father’s nane not known,
Hindu, lhjor,
residing at No.115,
New tto.9, 4th oss Road,
Ground floor, Gandhinagar,
Bangalor — 9. .. Respaicent

(By Sri. C..R.Gouley, Pradeep Kumar V.Shete &S.S.Padmaraj)

This H.R.R..P filed tv’s 50(1) of the KRC Ac2,against the order dated 7.3.95, passed j 1flC No.152/83on the file of the court of the XII &1dl SmallCauses Jtdge, Bangalore.

This H.R.R.P is coming on for hearing thisday, the Court made the following:

QDER. . .
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unlawfully sublet the premisesTbat he has
been coit9 acts of nuisance by keeping
two ferocious dogs. He has been using tne
premises as a hotel though leased to hm for
resIdential purpose and that he has acquired
suitable alternatIve premises, he has
conmitted acts cortra to the terms of the
lease; therefore liable for eviction under
Section 21 (b) Cc) (d) (f) (o) and (p) of the
nC

This petition has been resisted by
tne respondenttenant by faling a detailed
statement of ot2ectlor. The respondent while
generally denying all the Petition averments,
had unsuccessfully traed to set up a t:tle
himself to the schedule property as toe holder
of an “Agreement to sell” made in h:s favour
by the orig:nal owner of the property, He
also defended the eriction Pitior on the
ground that Petitioners own other buiidngs in
Eangalor which coZd meet their requireen

if ary Acording to him the purpose of
purchase made by the petitones s only to

W Wi
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evict cm the premiss 4ith a view

the property as a “commercial proposition” and

not for “bonafjde occupation”.

On the basis of the above pleadings

the parties went to trial and adduced

evzdee,. ft must be stated herein that the

trial was conducted by the flrtxes like an

original suit of a highly contentiotm in

nature7 tbouih the enquiry contemplated under

the Rent Control proceedjnês is only sunnary
in nature.

4.

During the enquiry petitioner-2 got

himself examined as PW.1 and produced as many

as 103 documents ‘tide Exhibits P.1 to P.103.

Similarly the respondent got examined

himself as REtl and another S witnesses in

support of his case and produced as many as 92

documents, marked as Exhibits R.1 to R.92 in

support of his defence.
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Causes ‘ has 4ismissed the eviction petition of

::,.‘fl .je:titioäétà’t:’oä all the :.grCuffds.: the””’

learned,’, Judge has , held’, that Since the
landlords—petitioners did not press the ground
under. SectiSn 2.1(1) (d): thè:iimé’ñi” ltabl’e’’
to’, be dismissed and accordingly dismissed the
same..

Subsequent to the filing of this
revision petition another development has
taken place which has a bearing on this
petition. Respondent-tenant had filed a suit
seeking 4ot specific performance of an
‘agreement of sale’ referred to above in
0.5.4455/88. this suit came to be dismissed
by the learned 17th Mditional City Civil
Judge,’Eangalore which was also cant irmd by
this court in R.F.A.358/96 and’ the Supreme
Court in S.L.P.flo.1717)97. Thus the tenant’s
attempt to set up a title in himself is
frustrated.
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When thas matter was being heard
bet ore another learned single Judge finally;

the

learne4 Jud4e havnö regard to the
conclusion of the trial court namely “the
petitioner-landlord had constructed on the
first floor of the building two additional

:

to comfortAbly accàmmodate all

the

S meès of the petitidners faiy?kU1n UIf
4-ariving at the said conclusion the trial coLrt

apeàrs to have placed reliance upon certain
photographs produced by the respondent before
it”, 3% Since t.he arguments were made that the
said findings of the trial court was without
evidence this court has further held “in the
course o the arguments the learned counsel
for the patties agreed for the appointment of
a Commissioner with a direction to inspect the

available

accoodatiôn both on the ground
floor which is in the occupation at the tenant
as also n the first floor which is in the
occupation of the landlord. The a:cougtodation
if any available in the second floor could
also be according to the learned counsel
inspected and mer.ticned by the connissioner’s
report, such acourse which was agreed by the
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learned counsel would considerably help z.n
rendering a just and proper 4ecision on the
questiàA invale4nder the circ,stances

‘ “ thil ààurt with the consent. o.f the leirnedt’, .

couásel

appearing fot the parties appointed an H

kdvoáate,as a Commissioner with a direction as
.•,.,

.‘.•

follower.:

:::‘

t ‘‘

that

he shall visit premisàs oldNo.150 New No.9, IV Cross,Gaadhinagar, Eangalore-9 on 14.6.97

at

13. a.m. lie shall conduct aninspection with a view to find out

the

exact accommodation available

•‘

on the ground floor of the building

which

is in *cupation of therespondent tenant and in the firstand second floor in the occupation

of

the landlord. He shall prepare

a

sketch and take photos of theaccommodation available in thebuilding in the repsective portionsof the parties and may for that

purpose

engage the services of adrafts-man and a photographer’.

In pursuance of the said direction the
i,nmissioner executed the commission and has
given a finding “along with the photographs
and a plan”. According to the Commissioner

‘the said premises in occupation of both the
landlord and the tenant consists of a ground
floor, first floor and a out house. There
is no second floor existing above the first
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bAss or re)U&ct. If the report of the
Commissioner is perused, it cannot be said
that what bas been stated by turn is untnae.
Therefore lam incllx%ed to accept the report
of the Cowgrissioner, about the ataflabiiity

‘‘if accodátion’to the pét1tiors ‘in the
first ‘ ‘floor wte’re they at-a at present

Corning to the merits of the
revision petition Sri Paras Jam learned
counsel f or the petitioners submitted that
the finding of the learned Judge that the
petitioners have added two more rooms to the
present acconnodatiori in the first floor
which wculd satisfy their need is based on no
evidence. He submitted that the facts of the
present case being that at present the
petitioners are in pzssession of 750 sq.ft.of
built up area in the first floor. He
submitted that having regard to the size of
the petitiogers family and the
non-availability of other premises except the
schedule premises requirement of “schedule
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Re next!7 submitted that havizç

regard to the evidence available on record

the te!at.ant 3ttcrs which he read befo€

this court’ the inescapable cone s4o is

that the restoideptfe, has been usj

the premises as a ‘hote’
‘ contrary to the

PUrpose for whj t Was leased

-

4

V

-

•
ID the

•:*. eated by him that is

• ABDtfl Ann KRAIf (1979 (1)

sec 273); it hazben held:

Ror ¶reasonatie requiremente
in the sub-sectia undoubtedly
Postulate that théré must be an
e1ennt Gf need: à bPpased o a mere
ae :fl :, The
between desj and need should

be kept i mind but no so
eat .to:ma.ke. even a ñCed as :

a
. desire The

COnnotation Qt:the, term ‘need’
the ward ‘requirement. should not be
artifiCiall, extended nor its

so unduly stretched or
strained as to make it iffiPossible or
extremely diffIcult for the landlord
to get a decree for €Viction Sucha COurfl would defeat the Very
PUrpose of the Act, which affords
the facjIt7 of eviction of the
tenant to the landlord on Certain
specified grot2 The Act Strikes
a balance between the genuine
need of the landlord on the One handand the great inconvenience and
trouble of the teaant5 ot the other,”

name!7
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residential one. He also submztted that the

Lespondent tenant has erected a permanent

rtufre,,.’, fl P:Pt:.

:boyd ‘ as ‘ is clear from a proper reading

of ‘the evidence and the report of the
Commissioner

That the. tenant,has’ also

alternative hotel’ makihó himielf liable to

be evicted under Section’21 (1). (p) of the
Act. Therefore he prayed for setting aside
the order of the learned Judge by allowing

the eviction petition,

Sri S.S.Padmaraj, learned counsel
appearing for the respondent-tenant while
defending the order of the learned Sudge
submitted that the petitioners have not
established that there is “compelling need”
to occupy the schedule premises.

In support of the same he eited the
decision of the 3preme Court in the ca5e of
SMT.SUSHEELA DEVI VS. AVINASE CHANDRA JAIN

(AIR 1987 SC 1150) wherein it has been held:
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*“ *4k4.Therefcve acordin; t: hirche petition lacks
bona tides.

According to the learned counsel
the petitioners are property developers’ and
the ;remises was purchased Ofli with an
intention to put up a coanercial ccmple: and
sell, and not fcr their ‘own use and
occupation’. The very sale deed under which
they acquired title to the petition schedule
premises is a “Sham Document” created only tot-
the purpose of Stainig the eviction order.

It Rn’

; :;. ,. .,a,,:,’
‘$ I .: I ,:t: •:, t,7,:f,Th ::.
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t aep i& view that thereis acute: shottage: of hóusin9,apcommodation,in tbe,iàéttópólitaucit of )eThi and therefore unlessthEre :j5 : àome1liã. neàesiity,there can be, no irderr for evictionunder Sectioi 14 (1), (e)”:
and so also the decision in MAtTULAN
RADEELAL (AIR 1974 SC 1597) wherein it
been held:

vs.

“Mae assertion on the part of thelandlor4 that he requires anon-residential acconnodatien inthe occupation of the tenant forthe purpose of starting orcoatinuirg his own business is notdecessivs. It for the court todetermine”

S
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Ee nettly contended that the
findings of the trial court being based on
evidence is reasonable and does not call for

interference

by this court.

It
has to be stated what is a

• reasonable and bonafide requirerne’ depends
upon the facts of each case No hard and fast
rule can be stated in this regard In the
decision of Rantdas vs Eshwar Chander (AIR

1988

Sc 1422) the Supreme Court has held:

“It is no doubt true that thequestion whether the requjreof the landlord is bonafide or notis essentially one of fact”.

It has been further held:
Statutes

. enacted to afford
protection to tenants from eviction on the
basis of contractual rights of the parties
make the resumption of possession by the
landlord subject to the satisfaction of
certain statutory conditions. One of them is
the bona tide requirement of the landlord,
variously described in the statutes as “bona
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fade regusrement”, “reasonable requirement”,
• “bor.a Li •,aád, reaionabie,:requittaeñt’! .ot ..:.a.1#t:%.

•• • the.preut.statté eerew
referred to as “landlord requires tot Ins own

• use” But the essential idea basic to all
• such. cases is that the need of the landlord

shdul.d be öenuine and honest, conceived in
goó:fáith; and €hit :fii.r,:;e ot

aist consEder itreasdnable to gratify that
need. Landlori’s desire for possession,
however honest it might otherwise be, has
inevitably a subjective element in it and
that, that desire to become a “requirement”
in law must have the objective element of a
“need”. it must also be such that the court
considers it rea5onable and, therefore,
eligible to be gratified. ft doing so, the
cotrt must take all relevant circumstances
into consideration so that the protection
afforded by law to tha tenant is not rendered

amerely ilisory ox whittled down.

Thus from a reaQzng of the 3ecIslsns
cited above, the reasorsabl and bonafide

reqtireent of the landlord to occy his owi
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POINT NO.1:

a - Ahetner the pet.tioners hae

established that they require the premises
:t.

reasonably and bonafide and whether the

learned .udge of the Small Causes, Bagalore

was justified in dismissing the petition in

the facts and circumstances of the case?

A few facts which are not in dispute

necessary for deciding this sase are as

f o I lows:

That the schedule premises consists

of the ground floor and out house and a

garage at No.115, Gar.dhinagar and the

petitiotiers are reszdzng in the first floor

of the said premises.

The family of the petitionets

•:casISts of !vsband and wife, petitior.er

Ncs.2 and I herein, ar;d their 3 children one

of them is petitioner No.!. Toscns of the

petitioners 1 and 2, are married while one Df

them is studying. Of the two married sons
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a;?c1ted ad b a reading of the report, at
• is clear that no such rooms have been added.

••• Therefore it has to be takerL as proved that U,

the accowauodation available to the
petitioners is only 750 sq.ft., as pleaded by

H

them, It b.as also come on recnd which is

.:t*.:

:,‘, also not seriously disputed by the
respondent-tenant that one of the married
sons has shif tea to the rented accoodation,
w1nle snottier son is using a f:ee
aoeouodatxon made at’axiable for tne purpose
of sleeping only.

mat the second petitioner who h33
been examined as PW.i has deposed as follows:

“I am trustee of Sree ;aitaShirethanbara Thearapanthi2nd Main Road, Gandhinagar. I amaiso a trustee of a College ShreeTrainees Shwetharnbara TherapanthiMaavathitakari Sangh Ranavas,Marvad. I was a Vice President oftherapantit. Maha Sabba, Calcutta.I ar a trustee and n-member ofMysore Silk Cloth MerchantAssociation. I an also a rnembtr ofLicns club. My wife is theSenetary of Theraphanthi MahilaMandait, Bangalore. She is also anez-mernber of Alt India Therapanthi
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Apartn’ert” Tais ccntentzon overlooks the
evadeztee, PW.2 has stated it his ev.dence

- that the said fat bej.or.gs to his vz.doewedIt
sister wha is it. 3ccaatxr. ;n her own rxht.

e

tii evidence a!s Is tot seriously disputed
nor,tke learned Jadge has applied his mind t:o*,:
isi3 Aspect. Therefore t tëaflñot be h1db a: :

•. t

that

the petitionets have the benefit of the
said accoedatiàfor their use.j

t ,:.:, The learned CcUflsti nextly submitted
that the petiticner is also cwr.inq a complea
called ‘ >tahaveer C:rtplet in K.E.Road he
vcld as well acccuncdats hiz servar4ts there.
Thia sttssiot asa t1er-locks the evidence
or record. P.2 has aepctsed in i±s evdece
that his LrDther-in-.aw has taken the land
where Mahaveer Compiei: has eea built 3i.

lease for a periad cf 30 years. About 1D to
15 partners itcluang the second petitioner
save finncd fcz the constructIon of the
said ccnzlex in which his share is only 5%
which eviãeace iilso has flat been
•:crltrQverted. Therefne it cannot be held as
contendel tNat the petitioner has the benefit
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‘he conttntscn of the ear.ed ‘tounsel
to the tenailt that the petit:oners ae

•

rropert: detet,pers and their intentcr
“ pu4 p a càrmercial compLex and not

tc c.cy the prewises iacc’ncerned, ne
ratera, •s p,aced o reard to substantate
the same- It was also c:rtended that Use

petitioters-!andlord are somehow bent upon
“etih t!:e ttaats arid the sale deed under
.,h4.ci the1 c,n te ;ro?elt is a shan
transacti3r. c:eated only fer the rrpose cf
seekinç svictioaThe larrsed Coutsel relyed

a deci:ic:i cf the Suprewe Court in support
if this sabziszian reported :t DF7DS VS.

MORAN LAL ( AIR 1fl2 SC 1213 ); :t has te be
stated that it is nct Usa case of the
resps::dat that the earlier owner of the
prQ;3rty tried t

evict hir hut di act
wacceed or had any legal difficulty ii:
evicting him and therefore in. order to
achieve the sai cb5eet this “sale deed” was
created ::cr :t is the case that the ear!ier
wner and the present patitieners are relatet
to- each other by bicod r otherwise, nor j.t
i their caa Usat tLe sale deed lacked any
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sale dée’3. the ,pupcse cf the sale
ii cnl to evjt htt. the Suz’d-, is the
trart tz r2ve zy a:dujuc evidence that the
sale deed is brought flit.3 existence crAy

:t. AS :arratsa above of the
CitCtlflI.stances has been shown to exist in this
;ase Cfle to

a

the, earrd cou

sLbmif ted that subse.uent to the sale deed, a

deed W.35 Itae betweer th

o:: aa ifl.Eufjcj,ently stamped paper to
ccnrect the deszrj;ja- :f the schedte in

zaIt deed, that shcujd be held as a

The dzjscrk :eterred ‘to :.is,:
,: *,,,

Ctie
where tht cansidentjc. had iiot .;asse,:,

3etween the vendor and the Purchaser anc the
earlier Owner failed t evict te tenant. Ia
the preseilce at a zegaster sale deed the

that th€ purchaser is the
true OwEr and _t the tenajit were to contend
that tic Lt f the

a

4--.
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:arcumstance tz sho that the trarzactxon is
a ‘sham’ one. This Ccfltentjon is Qfliy to be

stated to be rejected as the rectjfjcatjcra

deed ?c-rci;ht ab3ut Setween the parties is

111y tt corstt the crrrissjcr.s made in the

eariier,,sa:e dc-ed. far as

contenu that the rectification deed was

tade on inSuffica ant stamp paper at beyond

the scope of this reviflon, to Consider

or not.

The sc tile rsmjses coisists ,f the

;:cud flcor Svin 7!D .q.ft. rore or lest

the acccrnncd,atjc-. the firzt fcor, an

cr aqe and cLt hC:,se

—rk-%-fl.i3t€i7 easLc 450 sq.ft. That one
f the petitjcners ;wn an Arnbassa3or Car is
proved by evidence and accepted by the

learned Judge and the car has to be parked in

- garage when sh a facility is available

cannot be denied. 3ut the iear:ed Judge

after holding the :.eed for parki:-; the car

rzcejtds to t*t the t-,-3 :an
1.

.. ae..
-- ° k’-- .-- fl’

tz t.ti Si ;rn:5. This
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O the cuetzoa of partial .scton;,..the iéne4 dij hed that haviig regardto the fa:tc aal carctmstanes f the case
?3rt1a esLcL3z is nct possible 1i this
case. Further it saisc to be .stated thatthe retitie atd the respondent haze
lreL.e5 t:tt feeIns,’be ,a:t..es ha.e
: iitigattjn All these y
are n.uwber of: Drifliita2 cases
them which are &ending and
rartic&Iriy is vety appreheazj
tenar.t’s condu.:t f kaepitg
do;s though the;’ an chained
vircutstar.ces Lart fran: the entire preniEeibei:L; -&çtLired by the landlord it is nalonger practicable having regard to the abovetn bott f then o stay in the same pin,

?at the reasor1g stated abv, thefinding of the !earced Ju.ige cf the SmallCatses rejectirc the clam of the;etiticj-.srs, toxcu- the gr:v.rA flact andthe out-house has to be zet nide, it has tobe held that th £eti,joerg are it4 need to

fl:tt -

—

IF

He

V:.

4 4):
ears aad there

filed Setween

the ianlord

ye about th

to Leri-ocious

Under the
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1 ,t•

.1icwed
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U. .

hfDtf&
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“That :i:-t sn ‘:a;’e r.;t seenused witho’.i rrafle cause forthe purpose for whi.h

Cóñseüentlytheir eviction petitioa filed
undei Secti.n 21 (1 (h) of the Act has to be

•

•

:.:

t’ie ;et:t:c... S ;hed.tl’ ;reitises

For the reasons stated supra it has

the

c ke hia t2nt * tat petitioners landlords
have esta!lit •tzt they . reçuire
praises reasonably nd bonafidè f& the
own ise ad occupatiozi, and the learned Judge
zf tt tri cirt wa not justified ir.
rejecti;ç thei: :;r ot C-:1s ;rotad.

PSWY $0.2:

The £etiticsrcers had filed the
‘it&a: ;ttiti ; statJ abo’je under

Section 21 (1) (c
• ThEe çrnad that the

tenant has been using the prenses as a hotel
instead of a residence that &s for a
different pn;:s? , taa the cr.e foc which it
was leased and thertfcre he Ls :iab1 to be
evicted unde: Section 21 (1) ‘c) of the Act.
Sect.icr (1) (o) zf the Act reads a wide:-:
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fr a. ccntnucut period at sixmonths irtdaat p:eetzi tI-ceats cr the applcata.ar.”

The rce .s -L ‘5e !adIrd t shot.
that te tenart ‘ia Ser ..sng the ;rexr:;es

for a d:fferext p..r;csa otFe: tha; the
residence Th eflQ$.e c reco.d :.o doubt
dscIozes crat the electr:rit ar.d gaz
cznnect:n that 13 zie’3 tc te

shedule pe-uses ctegorised
‘2cfl-dOPe&tiC’ &;d t:e r.ate-iais stored lika
fuel and p:cviscs :r.d sate that * fccd is
.t’epnad 2c: .ac:e rtcsn’ than :ae. the
tetar.t has sc.m’i ott tzth an ex atatr c: h
csr. that tLotg-. i i •rarried abcut 30 of
his friends and re1,ti’;e5 frem Ins viIIg. are
permLnfltIy stajiiç ‘itt. Mr. which ex;iairi
the fa:t cf ztcrnq 1az3e 4uaitity cf f’iel
pC7iS:..cfls. ?h:.t eç:lanatior. ac dcubt i
unnatural, hut ceyr as :. i;htly held ky th€
cur e1 cw tà& j.etititn:s Save not furnished
adeuate evider:c tc :ora to a ca.iunon
tLat,t the ta,;,’t r.azkr.irig a hotel in tat
sai. prenists. Ate vctaor kttatcsn fisea, on
this J),0Jfl3 IE Cso I:able to bs rejected on
.ne zmcre çroual as admittedly before filing

W:n

4 :‘ ‘ tnt:
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ti e_c:aoi zr saJ the lan4lcrc
has has nct a LQtsce as con1&1ct

under Se on 21 (1) o the Act.

fl ‘s f&r as ‘the ;etition tiled’ far
evi$ticr t çroz’. thfl tiw ter.at has,

DC:’±itt1fl “;ct Dt ztuiaanae!* Lj keepirç
two fer:çciaus ins ±4 th csnoui:d •‘

cncerne, this t3C. hs bee:L neçatived S’
the acurt Stou on t!e zouad that the
evidence oi recci .1 d±E.oss that the dogs ar
chaimed always’.

:n c far the çrund of ev::ti.x:
filed under Secti,r: fl i)’E) (:) aa: (.)
cur.e:r:e, the learned J-idço has dismissed the
?etItiC1 .mder Se.ti:.r. 2_ (1) ( tne

3 r.:n a that t:e 3nc1! c .c urg tne argur:e:t
j1’j act zress a-td h&:’’:csnassez t?:e ;etiti::y
‘.urier SCt,ca 2. 1)’) ard C:) t;fl tht gr:unf
that the landccc har r’t :c±c cc! a:.

meterial t’: skot that the tenant has vLcte

an’ of t!e ten Df the lease, LmiIa:’ th
‘I , ...‘_. 1’ ,.t. ti.. I.

.—— (
tZt LaU t..C.. t.,st .t,.ci

r’u’ ‘aj;: any peiniaaent StrLctLit n?C:fl; hiys f

f44L1

.‘t 4’ ‘W’W
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nekiag enct:or of ti-. sciedtle pter.ises n
&rs z;cnent ftr their oc use

and occupation is set asice aAd t
1-F ptt:-is ieçre the premises fcr•

. their :.ooc’ipation ate they are

.

Jr

4,

enttt2e to suce’ t’ this çrcuad., In otherj
..ts;:t6 tie o.da. cf the learted Ji’tçt ..,f
Small Causes is i;he!d Tht revsn petation
nt’ E::CW 4Z the enct:on pett1r

filed by the petitioners to t-.e extent that
‘Se ie; t&e rises for thcir wri .ise
a.sd uccution ..s allQwed ani the res&oneat
te’art z :rer3 tc q.i:t ac deliver tacan
;csz&&iz to the petitioners within a eri.
of etv “iorts fr:n to3j

Petition partly a!cwed.
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