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IN THE HIGH COURT (F KARNATAKA AT BANGALCRE
DATED THIS THE . 17TH DAY OF -APRIL 1898
BEF(RE;
THE HON'BLE MR, JUSTICE H, RANGAVITTALACHAR

H,_R_._.gtpz NUMBER 678519&
Batween :

1, SMP, VIMALADEVI CHHAJER
Wa, Sri, Mangilal ¢hha fer,
aged about 49 years,

2, SRI, MANGILAL CHHAJER ,
alias SRI. MANGTILAL JAIN,
8/0, late Sri, Vastimalji Chha jer,
aged about 52 years,

3. SRI. SANJAY CHHAJER,
/0, 8ri. ™angilal ¢hha jer,
aged abom: 26 yaars,

all residing at

I flooro M C. sootllsl

New Mo,9, 4th Croas Road,

Gandhinagar, Bangalore = 9, es Petitioners

(By Sri. Paras Jain & T.S.Mshabalashwar)

Apd:

SRI. H.S. BASAVANNA,

Father‘'s name not known,

Hindu, Major,

residing at No,115,

New No,5, 4th Croas Road,

Ground floor, Gandhinagar,

Bangalore - 9, +«« Respondent

(By sri, C.R.Gouley, Pradeep Kumar V,Shete &
S.S.Padmara {)

This H,R.R.P, filed u/s 50(1) of the KRC Act,
against the order dated 7.3.95, passed in HRC No,152/83
on the file of the court of the XII A4dl, Small
Causes Judge, Bangalore,

This H.R.R.P, is coming on for hearing this
day, the Court made the following:
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ORDER

This is a landlords petition onder
Section 50 of the Karnataka Rent Control Act
{for short i Y Act’ ) dismissing thejr
eviction Fetition against Lhe
vespondent-tenant , secsking additional

acoommaedation.

The sarties will be referred to  as
melitioners  and Taspondent hereirafier, the

same status they had i+ the COoUTt Below

The saevitioners filed an  eviction
petiticn on  Ehe file of the xIT Aaditions
Small Causes Juddge, Sangalore City in  Hgc

MG .1E2/83  agairnat v e Tesponcentotenant  in

o

respect of Lhe ground Floor anz outhouse of

{

residentisl premises DNOVAEYLOUS grourets Mame Ly

that the premizes is reasonably and Donefide

squired for their e residence, therefore
the e should be svicres under Seltion
{L ) Qi g, tRe: i respondent renant has po U
Fevmanent  sbtrustyure Wibthous Lhe WYy Lt ter
EEnt of  the paetitione T that  he tas
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unlawfully sublet the Premises.That he has
been committing acts of nuisance by keeping
two ferocious dogs. He has been using the
Premises as a hotel though leased to him for
residential purpose and that he has acquired
suitable alternative premises{ he hag
committed acts contrary to the terms of the
lease; therefore liable for eviction under

Section 21 (b) (e) {(d) (£) (o) and {p} of the

'Bet ',

This petition has been resisted by
the respondent-tenant, by filing a detailed
Statement of objection. The respondent while
generally denying all the petition averments,
had unsuccessfully tried to set up a title in
himself to the schedule property as the holder
of an "Agreement to sell” made in his favour
by the original owner of the property.“ He
also defended the eviction petition on the
ground that petitioners own other buildings in
Bangalore which could meet their requirement
if any. Acording to him the purpose of

purchase made by the petitioners is only to

H-Rv
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evict him from the premises with a view to use
the property as a "commercial proposition”™ and

not for "bonafide occupation™.

On the basis of the above pleadings
the parties went to trial and adduced
evidence. It must be stated herein that the
trial was conducted by the parties like an
original suit of a highlyr contentious in
naturer though the enguiry contemplated under
the Reét Control proceedings is only summary

in nature.

During the enguiry petitioner-2 got
himself examined as PW.1 and produced as many

as 103 documents vide Exhibits P.1 to P.10G3.

Similarly the respondent got examined
himself as RW.1 and another § witnesses in
support of his case and produced as many as 92
documents, marked as Exhibits R.:2 to R.%2 in

support of his defence.

H Qv




-5 -

The learned Judge of the Smpall
Causes has dismissed the eviction petition of
the petitioners on all the grounds: the
learned  Judge  has held that since the
landlords-petitioners did not press the ground
under Section 21 {1) (d), the same was liable
te be dismissed and accordingly dismissed the

sSame.

Subsequent to the filing of this
revision petition another development has
taken place which has a bearing on this
petition, Respondent-tenant had filed a suit
seeking 49?‘ specific rerformance of an
‘agreement of sale’ referred to above in
©.5.4455/88. This suit came to be dismissed
by the learned 17th BAdditicnal City Civil
Judge, Bangalore which was also confirmed by
this c¢ourt in R.F.A.358/96 and the Supreme
Court in S.L.P.N0.1717/97. 'Thus the tenant's
attempt to gset up & title in  himself is

frustrated.

H,Q.v
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When this matfer was being heard
before another learned single Judée finallyf
the learned Judge having regard to the
conclusion of the trial court namely “the
petitioner~landlord had constructed on the
first floor of the building two additional
rooms Sc  as to comfortably accommodate all
the 8 members of the petitioners famlly,kgu Iin
ariving at the said conclusion the trial court
appears to have placed reliance upon certain
rhotographs produéed by the respondent before
it", » Bince the arguments were made that the
said findings of the trial court was without
evidence this court has further held "in the
course of the arguments the learned counsel
for the parties agreed for the appointment of
a Commissioner with a direction to inspect the
available accommodation both on the ground
floor which is in the occupation of the tenant
as also on the first floor which is in the
occupation of the landlord, The accommodation
if any available in the second floor could
also be according to the learned c¢ounsel
inspected and mentioned by the commissioner's

report, Such acourse which was agreed by the

W Qv
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learned c¢ounse] would considérably help in
rendering a just and proper decision on the
gquestion involvedgfhnder the circumstances
this court with thé consent of the learned
counsel appearing for the parties appointed an
Advocate as a Commissioner with gz direction as

follows:

That he shall visit premises old
No.150 New No.9, v Cross,
Gandhinagar, Bangalore~9 on 14.6.97
at 11 a.m. He shall conduct an
inspection with a view to find out
the ezact accommodation available
on the ground floor of the building
which is in occupation of the
respondent tenant anpd in the first
and second floor in the occupation
of the landlerd, He shall prepare
a sketch and take photos of the
accommodation avalilable in the
building in the repsective portions
of the parties ' and may for that
burpose engage the services of 3
drafts-man and a photographer'.

In pursuance of the said direction the
Commissioner executed the commission and has
given a finding "along with the photographs
and a plan". According to the Commissioner
'the said premises in occupation of both the
landlord and the tenant consists of g grouna

floor, first floor and a ocut house. There

is no second floer existing above the first

W Rv
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floor which can be used for the purpose of
cccupation.The ground floor consists of 3
veranda measuring 13.%" x 8', a hall
measuring 21’ x 13', 2 bed rooms measuring
B'O" iy 2109 T 9% and I B respectively a
Pooja room and a bath room.The out house in
occupation of the tenant consists of 4 small
Fooms measuring 879" x 9!, 7" 8'g™, g'g”
x 8’9" respectively; The first fleor in
occupation of the landlord consists of one
bed room dwelling wunit, the bed room
measures 8'9" x  1pv'g". The living vrosm
measures 12'9" x 20'9", 4 dinfing hall and &

kitchen™.

This report is supported by the photographs

and the sketch prepared by the draftsman.

However a detajiled cbjection has
been filed by the tenant to the report of the
Commissioner.Except stating that the
Commissioner hasg exceeded his limits, nothing
is stated to question about the accuracy of
the statement made in the report nor the

report has lbeen attacked on the ground of

PLCLU
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bias or prejudice. If the report of the
Commissioner is pPerused, it cannot be said
that what has been stated by him is untrue,
Therefore I am inclined to accept the report
of the Commissioner, about the availability
of accommodation to the petitioners in the
first floor where they are at present

residing.

Coming to the merits of the
revision petition Sri Paras Jain learned
counsel for the betitioners submitted that
the finding of the learned Judge that the
petitioners have added two more rooms to the
Present accommodation in the first floor
which would satisfy their need is based on na
evidence. He submitted that the facts of the
present case being that at present the
petitioners are in possession of 750 sq.ft.of
built up area in the first floor. He
submitted that having regard to the size of
the petiticners family and the
non-availability of other Premises except the

schedule premises requirement of "schedule

(R
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Premises" for theiry own use and occupation
cannot be held to be unreasonable, He
submitted relying on the decision of the
Supreme Court in YUDHISTER VS, ASHOK KUMAR
(AIR 1987 s¢C 558) relevant portion of which

is extracted herein:

"It is well settled that
though the Rent Act is a beneficial
legislatioen, it must ba read
reasonably and justly. If more
limitations are imposed upon the
right to hold the bproperty then it
would expose itself to the vice of

unconstitutionality, Such an
approeach in interpretation of
beneficial statutes is not
warranted. It is true that one

should iron out the ¢reases and
should take a creative approach as
to what was intended by a
bParticular provision but there is
always,unless rebutted, a
presumption as to constitutionality
and the Act should be S0 read as to
prevent it from being exposed to
the vice of unconstitutionality,
St{{até&ﬁis also presumed to act
fairly. ™"

The exXpression "reasonable and
bonafide" oceurring in clause (h) of Section
21 (1) of the Act, should not be stretched to

make it impossible for the landlord to obtain

eviction

K- PRV




_..11..

In the next case cited by him that is
Mst.BEGA BEGUM Vs, ABDUL AHAD KHAN (1879 (1)

SCC 273), it has been held:

"The words 'reasonable regquirement’
in the sub~section undoubtedly
postulate that there must be an
element of need as opposed to a mere
desire or wish. The distinction
between desire and need should
doubtless be kept in mind but not so
as to make even a genuine need as
nothing but a desire. The
connotation of the term 'need’ or
the word ’"regquirement® should not be
artificially extended noer its
language so unduly stretched or
strained as to make it impossible or
extremely difficult for the landlord
to get a decree for eviction. Such
a course would defeat the very
purpose of the Act, which affords
the facility of eviction of the
tenant to the landlord on certain
specified grounds. The Act strikes
& Jjust balance between the genuine
need of the landlord on the one hand
and the great inconvenience and
trouble of the tenants on the other.”

He nextly submitted that having
regard to the evidence available on record,
“the relevant portions which he read before
this court', the inescapable conclusion is
that the respondent-tenant has been using
the premises as a 'hotel’ contrary tec the

purpose for whih it was leasead namely

b Qv
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residential one, ﬁe also gubmitted that the
respondent tenant ﬁas erected a permanent
structure without the consernt of the
landlord as is clear ffom a proper reading
cf the evidence and the report of the

Commissioner.

That the tenant has also acguired
alternative hotel making himself liable to
be evicted under Section 21 (1Y (p) of the
Act. Therefore he prayed for settigé aside
the order of the learned Judge by allowing

the eviction petition.

Sri S5.S.Padmarai, leafned counsel
appearing for the respondent~tenant while
defending the order of the learned Judge-
submitted that the petitioners have not
established that there is "sompelling need"

to ovccupy the schedule premises.

In support of the same he cited the
decision of the Supreme Court in the case of
SMT.SUSHEELA DEVI VsS. AVINASH CHANDRA JAIN
{AIR 1987 sc 1150) wherein it has been held:

R
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"It has to keep in view that there
is acute shortage of housing
accommodation in the metropolitan
city of Delhi and therefore unless
there is compelling necessity,
there can be ro orderr for eviction
under Section 14 (1) (e)";

and so alse the decision ip MATTULAN vs.
RADHELAL (AIR 1874 sc¢ 1587) wherein it has
been held:

"Mere¢ assertion on the part of the
landlord that he requires a
non-residential accommodation in
the occupation of the tenant for

the putpose of starting or
continuing his own business is not
decessive. 1t is for the court tg
determine™.

Yo I s ¢ oalrave ik ha, G le haty,
Therefore according to him)ﬁhe petition lacks

bonafides.

According to the learned counsel
the petitioners are ‘property developers' and
the Premises was Purchased only with an
intention to put up a commercial complex and
sell, and not for their ‘own use and
accupation’'. The very sale deed under which
they acquired title %o the retition schedule
Premises is a "Sham Document” created only for

the purpose of obtaining the eviction order.

R
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He nextly contended that the
findings of the trial court being based on
evidence 1is reasonable and does not call for

interference by this court.

It has toc be stated what is a

‘reascnable and bonafide regquirement’ depends

upon the facts of each case. No hard and fast

rule can be stated in this regard. 1In the

deciSion of Ramdas vs. Eshwar Chander (AIR
1988 SC 1422) the Supreme Court has held:
"It is no doubt true that the
question whether the requirement

of the landlord is bonafide or not
is essentially one of fact™.

It has been further helds
"Statutes enacted to afford

Protection to tenants from eviction on the
basis of contractual rights of the parties
make the resumption of possession by the
landlord subject to  the satisfaction of
certain statutory conditions. One of them is
the bona fide requirement of the landlord,
variously described in the statutes as "bona

h,RAﬁ
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fide requirement”, “reascnable regquirement”,
"bona fide and reasonable requirement" or, as
in the case of the present statute, merely
referred to as "landlerd reqﬁires for his own
use”. But the essential idea basic to all
such cases is that the need of the landlord
should be genuine and honést, conceived in
good.faith; and that, further, the court must
also consider it reasgnable to gratify that
neead. Landlord's desire for possession,
however honest it might otherwise be, has
inevitakly a subjective element in it and
that, that degire to become a "requirement"
in law must have the cbjective element of 3
"need”. It must alse be such that the court
considers it  reasonable and, therefore,
eligible to be gratified. 1In doing so, the
court must take all relevant circumstances
into consideration so that the protection
afforded by law to the tenant is not rendered

merely illusory or whittled down.

Thus from a reading of the decisions
cited above, the reasonable and bonafide

requirement of the landlord to occupy his own

W Rv
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premises depends upon the facts and
circumstances of each case, and the court
must by looking at the evidence on record and
the circumstances of the case must satisfy
itself whether the landlords desire to occupy
is merely a desire or there is an element of
need, What is need in a given case again
depends upon the facts and circumstancs of
the case:;

Having regard to the rival
contentions raised on merits the question
that falls for consideration in this petition
i

1.Whether the petitioners have
establiished that they requirelthe Premises
reasonably and bonafide and whether the
learned Judge of the Small Causes, Bangalore
was justified in dismissing the petitien on

the facts and circumstances of the case?

2.Whether the learned Judge was
justified in dismissing the petition filed
under Section 21 (L} (p)} (o) (b} and (¢) of

the Act? W v
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POINT NO.1:

1. Whether the petitioners have
esstablished that they require the premises
reasonably and benafide and whether the
learned. Judge of the Small Causes, Bangalore
was justified in dismissing the petition in

the factg and circumstances of the case?

a2 few facts which are not in dispute
necessary for deciding this c¢ase are as

follows:

That the schedule premises consists
of the ground floor and out house and a
garage at No.ll5, Gandhinagar and the
petitioners are residing in the first floor

of the said premises,.

The famil? of the petitioners
consistz of husbhand and wife, petiticner
Nos.2 and 1 herein, and their 3 children one
of them iz petitioner No.3. Tﬁysons of the
petitioners 1 and 2, atre married while one of

them is studying. ©Of the two marvied sons

WRv




_18-

#ne son has a child. That the petitionetrs
»

arre businessmen and even accerding te  the
ttenant they are men of economic status.
Fetitioner No.2 is holding an important
cfficé in various social organisations and
petitioner No.l has got an Ambassidor cCar
which has to be parked in a safe place: that
the petitioners are used to the assistance of
cooks and servants are alse not seriously
disputed. Bpart from that the petitioners
also have servants working in their business
establishment and the desire of the
petitioners is to provide accommodation to
them alsc. Petiticners are now in occupation
of the first floor of premises No.ll5,
Gandhinagar which consists of 750 sq.ft. in
all having 2 rcoms each measuring 8'x 10",
one veranda, a hall measuring 15' x 20', one
bath room in the second floor. It has to be
stated in this context that the trial court
had given a finding on the basis of certain
photographs that the pPetitioners have added
twe more rooms, This finding was seriously
disputed by the parties before this court as
narrated above a Court Commissioner was

h_ @.v
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appointed and by a reading of the report, it
is <¢lear that no such rooms have been added.
Therefore it has to be taken as proved that
the accommodation available te the
petitioners is only 750 sq.ft., as pleaded by
them. It has alse come on record which is
also not seriously disputed by the
respondent-tenant that one of the married
sons has shifted to the rented accommodation,
while another son is using a free
accommodation made available for the purposes

of sleeping only.

That the second petitioner who has

been examined as P¥.1 has deposed as follows:

"I am trustee of Sree Jaina
Shwethambara Thearapanthi Trust,
2nd Main Road, Gandhinagar. I am
alss a trustee of a College Shree
Traineeg Shwethambara Therapanthi
Manvathitakari Sangh Ranavas,
Marvad. I was gz Vice President aof
Therapanthi Maha Sabha, Calcutta.
I am a trustee and ex-member of

Mysore Silk Cloth Merchant
Association. I am also a member of
Lions Club. My wife is the

Secretary of Theraphanthi Mahilga
Mandali, Bangalore, She is also an
ex-member of All India Therapanthi

R
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Mahila Mandali. 100 of visitors
come tc see me and my wife from
Bangalore and cutside in the
connection with the above sceial

activities, I have nc separate
accommodation for them to meet me
in my residentizl Premises. I feoel
shy to entertain them. I cannct

give proper hespitality for want of
accommodation."”

He has further deposed that among
the ‘Therapanthi Jains there is a custom to
have a separate room for prayer and
meditation. Under the circumstances it
cannct  be said that the desire of the
petitioners for additicnal accommodation can
be held to be unreasonable or malafide. In
fact the trial court also not dishelieved
that the desire of the petitioners is not

bonafide or reasonable.

The «contention of the raspondent
tenant that if reaily the petitioners wers
sincere and honest for 3 larger residential
accommodation they could asz well have
constructed in their own pPrémises which they
cwii at No.5, A.M.Lane, Chickpet. It is
admitted no dount by the petitioners of they

Possessing such a Property. However PW.2 in

W Rv




~21 -

his evidence has stated regarding the
suitability, availability and nature of
their right in respect of the said premises

as follows:

“"There is a property bearing No.é64,

A.M.Lane,Chickpet Cross, Its site
is about 30' x 60'. It is a Joint
family property. It has been

partly demolizhed by my brother to
construct 2 Commercial Complex.
The other half is in possession of
12 tenants and it was alsc be
demolished. After reconstruction
we have to provide accommodation %o

those tenants. It will completely
be a Commercial Complex. There
Wwill be no residential premises, I
cannot provide accommedation to the
staff members in the present
premises as it is insufficient for
my own use and occupation. My

business is ezpanding ";

He has further deposed that the said premicses

No.5, A.M.Lane is called by name " ghanthi
Bhavan", The said building has been
demolished for putting up a commercial
complex, Ts a2 gquestien put by the tenant
"that he =zuld as well construct a house and
continue Lo reside there, PW.2 has stated

that the Corporation does net give

to use the place ag
Besides according to

property and petrition

residential

permission

premises",

Zim it is a joint family

ers have only one thizd

W -V
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share in §t. He has further deposed in
cross-examinaticn that the gaig * Shanthi
Bhavan" is szituate in a narrow Chickpet Lane
which iz 2 very busy commercial lacality‘ and
it is very difficult for the veﬁicles to move
about. This evidence iz not seriously
disputed or c¢hallenged. 1t cannot therefore
be held that the petitioner could have built
& residential! house in the husy commercial
locality and lived in the third or 4th tloor.
The trial court hzas casually observed that
the servants of the petitioners could  be
accommodated in  the said "Shanthi Bhavan",
the finding clearly overlooks the admitteg
evidence aamely  that "Shanthi Bhavan™ was
demolished znd a commercial complex has heen
built and is not available ner any

residential premises could have bheen bhuilt

The next submission ©f the lzarned
counsel appesring tor the tenant is
admittedly the petitioner secured one of the
flats in ths fifth floor, 5thn Block,
Gandhinagar, 2zl lad as "Chandraloka

WRv
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Apartment™, This c¢ontention overliocks the
evidence. PW.2 has stated in his evidence
that the said flat belongs to his vwidoewed
sister whe is in occupation in her own right.
This evidence alse is not seriously disputed
nor the learned dudge has applied his mind to-
this aspect. Therefore it cannct be held
that the petitioners have the benefit of the

said accommodatian for their use.

The learned counsel nextly submitted
that the Petitioner iz also cwning a complex

L1

called Mahaveer Complex" in K.E.Road he
cculd as well accommodate his servants there,
This submission alsas over-locks the evidence
on record. PW.2 has deposed in kis evidence
that his brother-in-!aw has taken the land
where Mahaveer Complex has been built on
lease for a period of 30 years. About 106 to
1% partners including the second petiticner
have financed for the construction of the
said complex in which his share ig only 5%

which evidenca al

o)

has nat been

]

controverted, Therefore it canpet be held as

coentended that the petiticner has the benefit

HRv
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of 2 azccommodation at Mahaveer Complex where
he vcould accommodate hisz gervants as

sontended by the tenant.

s stated absove that the petitioners

family <onsists of petitioner and his wife,

two married sons with ‘thely respective
famzlies and a ztudying son. Es  hag been

admitted by the tenant himself that the

petiticners have seccial ag well as economic

y

gtatus andc +heir turn over Ffrom their

business is guite high. Therefore the desire
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raid zervants and the
cgak  and the servants cannot be held to be
unreasonable. £ these facts are taken into
consideration, it has tc be held that there
iz an absolute need for the petitioners Lo
accupy  the petition schedule premises  as
admittedly other than the petition schedule

premises they do not own any cther premises

except what i3 stated above. The learned
Judge has not  dealt with this part of the

evidence bhut has z2imply proceeded o hold on

v
=
o
t
r
W
fw
o8
i
;"1

e
o]
[
ot
i
h
Y]

¢t mamely that the

petiticners have added few more rooms Lo

W Rv
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The contention of the learned counse?
for the tenant that the Petitioners are only
Property developers and their intentien is
only ‘o put up a commercial complex and not
te wooecupy the Premises isconcerned, ne
material is placed ta record to substantiate
the same. 1t was aiso contended that the
Petitioners-landlerds are  somehow bent upon
evicting the tenants and the sale deed undeyr
which they claim the property 1is a4 ‘sham
transactionrcreated only for the Purpose of
seeking eviction. The learned counsel relyed

on a decision of the Supreme Court in Support

[

of this submission reported in  DEVIDAS Va,
MOHAN LAL ( RIr 1987 SC 1212 ), it has to be
stated that it e not the case of the
respondent that the carlier owner of the
property tried ta evict  him  but did not
succead or had any legal difficulty ip
evicting him ang therefore 1in order to

)

achieve the gaid ohiect this "sale deed" wa:z

created nor it ig the case that the earlier

owner and the pregept Fetitioners are related

o

te each other ¥ blood or ctherwise, nopr it

is their case that the sale deed lacked any
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consideration which could suggest a éuspicicn
in the | transaction to appreciates the
contention,. The decision referred 5 R
clearly distinguishable as that was a case
where the consideration had noct rassed
between the vendor and the purchaser and the
earlier owner failed to evict the tenant.A In
the presence of a registered sale deed the
bresumption arises that the purchaser is the
true owner and if the tenant were to conteng
that no title passed in spite of the
registered sale deed “he purpocse cf the szzale
is only to avit him, the burden is on the
tenant t¢ prove by adducing evidence that the
sale deed is brought inte existence only to
evict him. As narrated above none of the
circumstances has heen shown to exist in this

case to come te such 2 conclusion,

BT tkis stage the learned counsel
submitted that subseguent to the sale deed, a
rectification deed was made between the
parties on an insuficiently‘stamped paper to
correct  the description of the schedule in

the zale deed, that should be held as  a

W.-&v
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circumstance to show that the transaction is
a2 “sham’ one. This contention is only to be
stated to be rejected as the rectificatiop
deed brought about between the parties is
only to correct the ommissions made in the
earlier sale dzed, R sn eEEg as the
contention that the rectification deed was
made on insufficient staﬁp Paper it is beyond
the scope of this revigsien, to consider

whether it was proeperly stamped or not.

The schedule premises consists of the
grouna floor having 750 sq.ft. more or less
the sccommodation in  the first floor, an
adjacent car garage and out house
approximately measuring 450 sg.ft. That one
of the petiticners oswn an Ambassader Car ig
proved by evidence and accepted by the
learned Judge and the car has to be parked in
& garage when such a facility is availahle
cannot be denied, Zut  the learned Judge
after holding the need for parking the ecar

pProceeds to hold  that  the petiticoners  cap

LA

park their «car ipn & public parking lot
oppesite to the schedyle premises. This

H_Qa)
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approach is totally unreasonable, When the
petitioner owns a garage in the same building
where they are residing, the desire tgo park
the car in their own garage cannoct be held to
be unreasonable and it has to be held that
the garage in the ground floor is required by

the petitioners to park their car.

Lastly the submission of the learned
counsel for the respondent is “that since one
of the sons with his wife is residing in a
rented premises and another son i3 making use
of his velatives heuse, they must be asked to
continuve in the same situation and only the
requirement of the petitioners 1,2 and 2
alone must be taken into consider”, | if
avepted would vesul:, to disrupt the doint

Lo ndlirds bredd .
family and » continue™ to suffer the
inconvenience arising out of the separation
which iz totally unreasonable.The Supreme
court in BHBIRABR CHANDRA NANDAN V. RANADHIR
CVHANDRA DUTTA (AIR 12388 5.0.3%6) has hele

that the factor

¥

to be taken into
consideration while Assessing  the bonafides

af the Tandloxd is the rivacy and
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convenience required for the family and the

desire of all the family members to stav ip

sne place ,This court in LINGA JOIis Vg,

SHAMA RAC B.S. ({1977 (1) KLJ 36} has held:

"It would not be z correct proposition to
held that 1if Ithe landlord somehow manages
with the limited accomodation which is
obvicusly insufficient for him, he should be
wade to stay with that accomodation for all

time in future.”

Ore does not merely exist but lives,

in this case the tenant who has no family but

.

very much aspire to live with his friends

T

and relatives numbering about 30 persons in

it

(e

)£ rented premises ironically contends that

{

o
oy
]

landlord should net live with his own
sons  and  daughter-in-laws but zontinue to
suffer, expperiencing separation from his own
family  membevs apd living at different

place

3

w -
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Having regard to what iz narrated
above namely the number of persons residing
there, their economic status and their need
to accommodate their maid servants and
servants they reguire the greund floor,
garage and out-house for accommodating their

family.

Coming to the guestion of comparative
hardship, the evidence clearly discloses that
the respondent ‘snant is an unmarried man
living singly. He is in affluent
circumstances cannet be denied ag admittedly
he is running a hote! after acquiring an
alternative building on a monthly rent of
R3.13,000/-.Per contrs the petitioners have
Fale other accommodation other than the

schedule premises and if eviction order i

i

refused 1% would Le virtually compelling the
large family of the petitioners tz huddle in
a small aecommodation of 730 s5q.ft.
consisting of twes bed roowms, & hall, =
veranda kitchen, bathroom etc., Therefore
the petiticrners suffer greater hardship than

the tepnant.

W RV
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On  the question of Partial evictiop
the learnes Judge hag held that having regard
to the fastg and Circumstances of the c¢ase
Partial eviction 4g 0ot poussible in this
“ase. Further it is also to pe stated that
the petitioners and the respondent haye
developed bitter feelings,the Parties have
been Iitigatting all these Years and there
ar'e number of criming? Cases fileg between
them whien al'e  pending atid  the landlorg
particularly is very apprehensive about the
tenant's conduct of keeping two ferrocious
dogs though they are ~hained | Under the
ci:cumstances Spart from the entire Premises

being reguipred ky the landlord i+ is no

For the Feazsons stateg above, the
finding of the learned Judge of the 3Zmall
Cauges rejecting the claim of the
Petitioners, tgq OCCURY the ground floor apg

[ = e S
A . '
the cut-house hal te be set aside, it has to

be hela that tha petiticners are in need to

H. Ry
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occupy the petition schedule Pramises .
Consequently-their eviction Petition fileg
under Section 21 (1} (h) of the Act has to be

allowed,

For the Peasons stated Supra if hag
to be held that 4the retitioners landlards
have éstablished that thay reguire the
Premises Feasconably and bonafide for their
OWn use and “Ccupation, and the learned Judge
of the trisl SOUrt  was pot justifieq in

rejecting their claim on this ground.

POINT NO,2:
The petiticners had £ilegd the
g¥iction petition a. statsd above under

Section 21 (LY (e "an the ground that the
tenant has beern using the premises asg g hote!

instead of & residence that ia for

jad]

different urpcse  than the one for which it
p ¢

Was leased and therefore he iz liable 1o he

4]

evicted undar gcticr 21 (1) (o) of the Act .

Section 21 (1) fo) of the Re* reads as under:

“That fhe fremises  hava not  hbeen
tsed witheut Feascnable cauge for
ke purpoge for which they were let

HRY
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for a continuous period of six

months immediately Preceding the

date or the application™.

The burden is on the landlord to show
that the tenant has been using the premises
for a different purpose other than the

residence, The evidence on recoerd no doubt
discloses that the electricity and gas
connection that ia rprovided to the petition
schedule rremises is categorised as
‘non-domestic'  angd the matetrials stored like
fuel and previegions indicate that food s
brepared fer move Pe¥sons than one. The
tenant has come out with an explanation of his
swit that though he is unmarried about 30 of
hiz friends and relatives from his village are

permanently staying uyith him which explains

the fact of storing large quantity of fue! and
provisiong. Thiz explanation no doubt is

unnatural, but however as vightly held by the

9}

court below the paktit: ners have not furnished

adeguate eviden “ome  to a conclusien

3
€1
T
{
{

thatt the ‘tenant is running a hote! in the

T ami

4]
W
bt
]
m

&2

€3. The evigtion Petitlion filed on

e

¥

this ground is 2130 lizble to he rejected on

one more ground as admittedly before Eah%n

R R

8]




the eviction on the said ground, the tandlord
has has 1ot issued a notice as Qani&ﬁqdcﬁﬂ
b

under Section 21 (1) {6} of the Act.

In s¢ far as the petition filed for
eviction on the ground that the tenant has
bean committing "Acts of nuisance” by keeping
two ferrocious dogz in the campound is
concsrued,  this  ground has been negatived by
the <court below on the ground that the
evidence on recoid discloses that the dogs are

‘chained always’.

In se far as the ground of evictior
filed under Section 2° {1} (b) (e) and (d) is
concerned, the lsarned Judge has dismissed the
petition under Section 2 (1) (&) on *the
ground that the landlerd during the argument

did not pres

n

and has: dismissed the petition,
under section 21 (1¥(L) and (¢} on the ground
15t the tandlord has nob produced any
material o zhow that the tenant has viglated
any  of  the terms of the leaze, similarly the
earned Judge has held that the tenant has not

gut Gp any permanent structure making himself

HRv
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Iiable for eviction under Szction 21 (1) (¢},
The other ground of eviction sought by the
landlord that the ‘tenan* had acquired &
suitable alternative Premigses is concerd, +the
learned Judge has held it ig true that the
tenant has acquired the premises which is a
non-residential one  used by him for the
purpose of running a hotel and the present
Premises was leaszed for residential purpose
Therefore it cannot be said that he has

acguired "suitahle alternative premises”.

These findings alse are not shown to be
against the eyvidence Or non-appiication of
mind to the evidencs on record calling for

interference.

Bccordingly it hLas to be held that the

learned Judge af th

T
el
]
'
o]
o
1
2
s
L
o+
£
v
iz

justified
in dismissing the petition on the stated

grounds

Fer  the rsasons stated above, the order
passed by the learned ‘udge  of  small Causes

[
b
L]
i
(]
t

ing the petitinsg ¢  the petiticners




seeking eviction of the schedule Premises in
dccupation of the respondent for their oW use
and occupation 13 set aside and it is helg
that the petitioners reguire the Premigses fgop
thely bwn ! tee and  occcupation and they are
entitled te succeed on this ground. In other
respects the order 0f the learned Judge of
Small Causes is upheld., The fevigion petition
is partly allowed and the eviction petition
filed by the petitioners te the extent that
they require the premises for their own use
and  occupatien is allowed apnd the respoandent
tenant is ordered to quit and deliver vacant

as

ur

rry

2s53ion to the pPetitioners within a period

£
L

%
o

i

(8
ta

menths fram today.

Petition rartly allowed.

3d/-
JUDGE




