IN THE H GH COURT OF GUJARAT AT AHMEDABAD

CRI M NAL REVI SI ON APPLI CATI ON No. 2989 of 1995

For Approval and Signature:

Hon' bl e

M SS JUSTICE R M DCOSHI T

VWet her Reporters of Local Papers may be all owed
to see the judgenents?

To be referred to the Reporter or not?

Whet her Their Lordships w sh to see the fair copy
of the judgenent?

VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution

of India, 1950 of any Order nade thereunder?

VWhether it is to be circulated to the Gvil Judge?

JAYESHKUVAR KANTI LAL PATEL

Ver sus

PUSHPENDRAPRASAD

Appear ance:
MR BM GUPTA for Petitioner
NOTI CE SERVED for Respondents No. 1 & 2
MR RK M SHRA for Respondent Nos. 3 & 4
MR HARIN P RAVAL for Respondents Nos. 5
MR SR DI VETI A APP for Respondent No.6-State

CORAM :

M SS JUSTICE R M DCSHI T

Dat e of deci sion: 30/06/98

ORAL JUDGEMENT

Heard | earned advocates M. B.M Gupta for the
petitioner, M. R K Mshra, for respondent nos. 3 & 4
M. H P Raval for Respondent No. 5 and |earned APP M.



Divetia for respondent No. 6-State. Respondents Nos. 1
& 2 though served have not appeared.

2. This application under Section 397 of the Code of
Crimnal Procedure has been preferred agai nst t he
judgrment and order passed by the | earned Sessions Judge,
Ahrmedabad on 30t h Novenber, 1995 dism ssing the conplaint
| odged by the petitioner

3.1t appears that the petitioner has been carrying

on buil ding construction business and had agreed to sel
shop No. 19 in a comercial building known as Shreeji
Towers to the respondents Nos. 1 & 2 for which part
paynment was also received by the conplainant. However,
the said respondents did not pay renainder of the sale
price and demanded al |l ot ment of Shop No. 26 to which the
petitioner did not agree. Feeling agitated, it is
al | eged that respondents Nos. 1 & 2 approached the
petitioner and his father on 9-9-1996 manhandl ed t he
wat chman and ransacked their office situated in the said
bui | di ng. A conplaint in this respect was | odged with
the Satellite Police Station on 10th September, 1995. It
is alleged that inspite of conplaint having been | odged
on 10th Septenber, 1995, no action has been taken agai nst
the said respondents. On 11th Septenber, 1995, the said
respondents armed with revol ver approached the petitioner
and his father and administered threats. Further, the
sai d respondents acconpani ed by respondent nos. 4 and 5
went to the disputed prenises, broke open the |ocks of
shop no. 26 and forcibly took possession of the said
shop. Petitioner further alleged that inspite of the
conpl aint made against the respondent nos. 1 & 2, no
action was taken against the said respondents on account
of intervention of respondent No. 3, who is a highly
pl aced police officer. It is contended that respondent
Nos. 1 & 2 and Respondent No. 3 belong to the sane
State and the same community, and t her ef or e, t he
respondent no. 3 has been interferring, with the result,
respondent no. 4 has not been permitted to investigate
t he conpl ai nt nade agai nst the respondent nos. 1 & 2.
It was, therefore, alleged that the respondents Nos. 1 &
2 had committed an offence under Section 383, 384, 451
and 458 of the Indian Penal Code. It was alleged that
respondents Nos. 3 & 4 had comitted an offence
puni shabl e under Section 161 of the Indian Penal Code and
Section 13 of the Prevention of Corruption Act, 1988. It

was further alleged that all the respondents have
conmmitted an offence punishable under Sections 506 and
147 of the Indian Penal Code. The above referred

conplaint was | odged before the | earned Special Judge on
3rd Novenber, 1995. Pursuant to the said conplaint nmade



under Section 200 of the Code of Criminal Procedure, the
| earned Special Judge recorded a statement of t he

conpl ai nant. The matter was adjourned to 22nd Novenber,
1995 for orders. On 22nd Novenber, 1995, conpl ai nant
nmade an application Exh. 5 requesting the Court to

direct inquiry under Section 156 (3) of +the Code of
Crimnal Procedure in respect of the conplaint nade by
the petitioner, by directing Anti-Corruption Bureau to
investigate into the natter. The | earned Judge havi ng
heard the conpl ai nant, recorded a finding that no of fence
under the Prevention of Corruption Act was made out
agai nst the respondents Nos. 3 & 4. Further, it was
observed that the sanction as envisaged under Section 19
of the Prevention of Corruption Act, 1988 and section 197
of the Code of Criminal Procedure also was not produced,
and therefore also, the Court could not issue process
agai nst the respondents Nos. 3 & 4. The Court further
observed that since it was wunable to proceed further

agai nst the respondents Nos. 3 & 4 i.e., public
servants, it could not proceed further against other
respondents who were private citizens. The Court,

therefore, proceeded further to dismss the conplaint.
Wiile dismissing the conplaint, the Court observed that
t he conpl ai nant may approach appropriate forum against
respondents for the offence conmitted under |ndian Pena
Code.

4. M. CQupta has subnitted that the | earned Special
Judge has manifestly erred in disnissing the conplaint

| odged by the petitioner. He has submitted that the
conplaint |odged by the petitioner discloses facts which
constitute offence under Indian Penal Code as well as

under the Prevention of Corruption Act, 1988. The Court,
therefore, was bound to issue process under Section 202
of the Code. He has submitted that the sanction as
envi saged under Section 19 of the Prevention of
Corruption Act, 1988 was not required to be presented
alongeith the complaint or at the time of issuance of
process. At the nost, the accused could have taken the
defence of want of proper sanction and the | earned Judge
could not have dism ssed the conplaint on the ground of
non presentation of proper sanction. He has relied upon
the judgenents in the natters of -

(i) Dal pat Si ngh & Anr. vs. State of
Raj ast han; AIR 1969 SC 17;

(ii) @urbachand Singh v. State,
AR 1970 Del hi 102,

(iii) Dhaneshwar Narain Saxena V. The Del h



Adm ni stration, AIR 1962 SC 195,

(iv) Prabhudas Badaji Pandav v. Faridmya
Husai nmi ya Kadri & Anr., 1991 (2) G.R 876

(v) Enmperor v. Khwaja Nazir Ahnmad,
AR 1954 PC 18.

5. M. M shra has contended that no offence has

been nade out agai nst respondents Nos. 3 & 4 and the
| earned Judge is right in dismssing the conplaint |odged
by the petitioner. M. Rawal has submitted that offence
is alleged to have been committed on 9th Septenber, 1995
and 11th Septenber, 1995, however, the conplaint in
guestion was lodged as |late as on 3rd Novenber, 1995.
Further, the conplai nant has not explained the delay in
lodging the said conmplaint. He has also contended that
the petitioner having presented the conplaint before the
| earned Special Judge under Section 200 of the Code of
Crimnal Procedure and the |I|earned Judge having taken
cogni zance by recording the statnent of the conplainant,
the application Exh. 5 made on 22nd Novernber, 1995
praying for investigation by Anti-Corruption Bureau under
Section 156 (3) of the Code of Crimnal Procedure was not
nmai nt ai nabl e. The Ilearned Special Judge, therefore,
could not have granted said application and the conpl ai nt
| odged by the petitioner is therefore rightly dism ssed.

6. 1 have perused the conplaint |odged by the

petitioner. Facts nmentioned in the said conplaint do not
constitute any offence under the Prevention of Corruption
Act, 1988 against the respondents Nos. 3&4. It is
nerely an assunption of the conplainant that respondents
nos. 1 & 2 belong to the same community as respondent
No. 3 and that because they belong to the samne
conmunity, the respondent no. 3 has interferred with the
i nvestigation and under his instructions, the respondent
no. 4 has foreborne hinself frominvestigating into the
conplaint |odged before him by the petitioner on 10th
Sept enmber, 1995. Except the assunption of the petitioner
and the inference drawn by him no other facts are
mentioned in the conplaint which would constitute offence
under the Prevention of Corruption Act, 1988. 1In ny
view, therefore, the |earned Special Judge is right in
di smi ssing the conplaint agai nst the respondents No. 3 &

4. Since no offence has been mnmade out against the
respondent Nos. 3 & 4, the question of presentation of
sanction would not arise and, | therefore, do not dea

with the contention raised by M. Gupta in respect of
necessity of presentation of sanction as envi saged under
Section 19 of the Prevention of Corruption Act, 1988.



7.1n so far as the other offences alleged to have

been committed by respondents Nos. 1, 2, 4 and 5 are
concerned, the learned Judge is right in holding that
t hose havi ng been all eged to have been comm tted under |IP
Code, the Ilearned Special Judge had no jurisdiction to
t ake cogni sance of the same. 1In the circunstances, the
| earned Judge, as provided under Section 201 of the Code,
ought to have returned the conplaint to the conplai nant
for presentation to the proper Court with an endorsenent
to that effect. |Instead, however, the | earned Judge has
di smssed the conplaint. | am of the view that the
procedure adopted by the | earned Judge in dismssing the
entire conplaint is erroneous and contrary to t he
provisions contained in Section 201 of the Code of
Crimnal Procedure.

8. This application is therefore partly allowed.

The i mpugned order of the |earned Special Judge in so far
as it dismisses the conplaint against the respondents
Nos. 3 & 4 for commission of offence under t he
Prevention of Corruption Act, 1988 is confirmed. The
order dism ssing the conmplaint for the offence alleged to
have beenn conmtted wunder |Indian Penal Code is
set - asi de. The conmplaint is renanded to the |earned
Speci al Judge who should return the conplaint to the
conpl ai nant, as provided under Section 201 of the Code of
Crimnal Procedure. The | earned Magistrate to whomthe
conpl aint may be presented shall proceed in accordance
with | aw. Rul e is made absolute to the aforesaid extent
only. There shall be no order as to costs.
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