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IN THE H GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL CRI' M NAL APPLI CATI ON No. 214 of 1998

For Approval and Signature:

Hon' bl e MR JUSTI CE H. R SHELAT

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?
1to5: NO
PASHABHAI JAI SHANKER NAI K
Ver sus
STATE OF GUIJARAT
Appear ance:
VRS MADHUBEN SHARMA for Petitioner
MR KAMAL MEHTA APP for Respondent No. 1
NOTI CE SERVED for Respondent No. 2, 3

CORAM : MR. JUSTI CE H. R SHELAT
Dat e of deci sion: 28/ 05/98

CAV JUDGEMENT

By this application under Article 226 of the

Constitution of India, the petitioner-prisoner who is
under goi ng sentence inflicted upon himfor the offence of
nmurder, prays for being released on first furlough which



is refused by the Jail Authority.

2. After being served with t he noti ce, t he
respondents appeared through the |learned APP M. Kanal
Mehta, who on their behalf has subnitted that the
petitioner was once rel eased on parole on 3rd July, 1991
He thereafter did not report back in tine and surrendered
to the custody on 31st May, 1995. As he surrendered |ate
by 3 years, 9 nonths and 24 days, Khatla proceedi nhgs were
initiated against him under the provision of the Jai
Manual . He was on 6th June, 1995 puni shed. The anounts
of parole deposit were forfeited and whatever rem ssion
he was entitled to, was also cut-of. Because of his such
wrong and puni shnent inposed, the petitioner was not
entitled to the first furlough that becane due in July,
1996. He has then wurged to reject this application
submitting that the prisoner who has msused his liberty
is not entitled to furlough

3. The |learned advocate representing the petitioner

has contended that for surrendering back to the custody
late, after being released on parole in July, 1991, the
petitioner was adequately punished. Wile inposing the
puni shrent, forfeiture of furlough was not resorted to.
When the authority, while inposing the punishnent did not
prefer to forfeit the furlough that m ght become due in
future, it was not open to the authority to forfeit the
furl ough later on, on any count, as it would anpunt to
doubl e j eopardy.

4. When the prisoner msuses the liberty, the parole

or furlough, if he prays for in future, can be refused
provi ded refusal does not ampunt to doubl e jeopardy. It
is held by this Court in the case of Atulji Magaji V.
State of Qujarat & Ors., 1984 G.H 139 that the prisoner
if he conmits any wong, cannot be punished tw ce under
the Prisons {Bonbay Furlough & Parole} Rule, 1959 and
Rul es under t he Jail Manual . VWiile inposing the
puni shnent, it is open to the Jail Authority to inpose as
many puni shments as avail able and permissible in law at a
time while passing the order, but, once the order of
puni shment is passed and particular punishnent is not
i nposed, the sane cannot be inposed in future when the
prisoner prays for parole or furlough, because a person
cannot be punished twice for the samne Wr ong or
nm sconduct . The Suprenme Court had an occasion to
consi der the question about double jeopardy in the case
of State of Haryana v. Ghaseeta Ram {1997} 3 SCC 766 =
AR 1997 SC 1868, wherein the sane principle is
reiterated viz., once the prisoner is punished, he cannot
be punished again for the same wong or m sconduct in



future. It may be nentioned that R No. 1316 of Jai

Rul es precl udes the Jail authority to punish the
prisoners again for the sanme wong after the chapter
t her eof is over or finally set at rest passing

appropriate order as double jeopardy is condemed in | aw.

5.1n this case fornally parole was granted to the
petitioner on 8th July, 1991. He had to surrender back
to the jail custody on 8th August, 1991; instead that he

surrendered late on 31st March, 1995. VWen he thus
surrendered |l ate by 3 years, 9 nonths and 24 days, Khatla
proceedings were initiated against him The jai

authority for his such wong i.e., msconduct inposed the
puni shrent. Wil e inposing the punishment, his rem ssion
was cut of and anpbunts of deposit were forfeited, but at
that time, the Jail authority did not prefer to forfeit
t he furl ough. After such order was passed on 7th June,
1995, in the nonth of July, 1996, when first furlough
becamre due, the petitioner applied for the same but his
request was turned down on the ground that because of his
former m sconduct nanely late surrendering in My, 1995
his furlough was rejected. |It, therefore, follows that
the Jail authority overlooked the fact that the chaper
relating to the wong done was over after the puni shrment
so i nposed at the conclusion of Khatla proceedings, and
Rule 1316 of +the Jail Rules condemmi ng doubl e jeopardy
had al ready cone into play. The Jail authority ought not
to have refused the furlough as the refusal tantanounts
to double jeopardy which is not permssible in view of
Rul e 1316 of the Bombay Jail Manual. The said Rule in
clear terns provide that that no prisoner shall be
puni shed twice for the sane offence. In this case,
therefore, there being a double jeopardy order refusing
to grant furlough is bad in law and the same is required
to be quashed and set aside.

6. Faced with such a situation, M. Mehta |earned

APP poi nted out one decision of this Court rendered in
Special Cvil Application No. 1560 of 1997 by the
| earned Single Judge of this Court on 15th Decenber, 1997
wherein it is laid down that once the convict msuses the
liberty granted to him he is not entitled to claim
furlough as of right sinply on the ground that he has
been al ready punished by cutting of the remssion and
forfeiting the deposits, the Jail authority is free to
reject his application for furlough. The decision cited
cannot be pressed into the services of the petitioner
because of the decision of this Court rendered in the
case of Atulji Magaji (Supra) by the Division Bench. It
may be stated that the decision in the case of Atulj
Magaji V. State of C@ujarat & Ors. (Supra) is running



counter to the decision cited by M. Meht a, and
t herefore, the question arise which of the decisions wll
prevail . As per the law of precedent, | ambound to
foll ow the decision of the | arger Bench. The decision
rendered in Special Civil Application No. 1560 of 1997
cited by M. Mehta, learned APP is rendered by a Single
Judge Bench, while the decision rendered in Atulji

Magaji's case is of a Division Bench. The decision in
Atulji Magaji being of a |arger Bench, must be foll owed
as it shall prevail over the decision of the Single
Bench. No case law is necessary to be cited on the |aw

of precedent, but suffice it to refer the decision
renderd in General Manager Telecomv. A. Srinivasa Rao
& Ors., (1997) 8 SCC 767. In view of such law, the
decision rendered by this Court in Atulji Mgaji (Supra)
shall have to be foll owed and not the decision rendered
in Special Cvil Application No. 1560 of 1997. Apart
fromsuch position, it may be stated that the decision of
the Apex Court in the case of State of Haryana (Supra)
has the wupper hand and cannot be overlooked. Under
Article 141 of the Indian Constitution, the decision of
the Suprene court shall prevail over the decisions of the
High Court. | am therefore, bound to follow decision of
t he Suprene Court. O course, the decision of the
Suprene Court rendered in the case of State of Haryana v.
CGhaseeta Ram (Supra) is relating to the provisions of
Punjab Jail Manual but the principle enunciated therein
will certainly apply as Rule 1316 of Bonbay Jail Manual
in no way runs counter to the alike provision in the
Punjab Jail Manual. As per that decision, the principle
of double jeopardy envisaged by Rule 1316 of the Bombay
Jail Manual will cone into play. In view of the decision
of the Suprene Court which prevails and is binding to
this Court, the decision of this Court rendered by the
Si ngl e Judge Bench |l oses its governing applicability or
bi nding effect on the ground of uniformty. Having been
once puni shed hol di ng Khatl a proceedei ngs, the petitioner
in view of above stated | aw and Rul e ought not to have
been punished again for the same wong by inposing the
puni shrent nanely refusal to grant furl ough. The
principle of double jeopardy, therefore, cones into play,
and on that count, the order refusing to grant furl ough
is required to be quashed, being illegal

7. M. Mehta, learned APP at this stage draws ny

attention to another decision of this Court rendered by
the Division Bench in Special Civil Application No. 328
of 1996 wherein the question for consideration was
Whet her for the wrong done by the prisoner, his furlough
can be forfeited by way of punishment ? Considering the
rules applicable, it is held that if the prisoner, while



in jail conmits the wong, it is open to the authority to
forfeit the furlough. It does not |lay down that double
jeopardy i.e., inposition of punishnent again for the
same wong is also permitted in | aw because that point
havi ng been not raised, it was not wunder consideration
and no finding on that point is given. No doubt, as held
in Special Civil Application No. 328 of 1996 and rul es
applicable, it is open to the Jail authority to forfeit
the furlough for the m sconduct or wong on the part of
the prisoner but in view of Rule 1316 of the Jail Manual
it is not at all open to the jail authority to inpose
double or multiple punishment. Here, in this case, when
agai n puni shnent is inposed, about which Special Cvi
Application No. 328 of 1996 is silent and |ays down
not hing contrary to the decision rendered by this Court
in Atulji Magaji's case (Supra), the decision in Special
Cvil Application No. 328 of 1996 is of no help to the
respondent s. Apart from such situtation, it my be
stated that above referred decision of the Suprene Court
governs the field as it upholds the principle of double
j eopardy envi saged by Rule 1316 of Bonbay Jail Manual

8. M. Mehta also nade a lane attenpt to convince

me citing the decision rendered by this Court in Special
Cvil Application No. 597 of 1991. |In that case, two
orders were challenged by the prisoner. At about 12.00
noon, the Circle Hawal dar found that the prisoner was
sleeping after separating the bed of the convict Red cap
Suresh Diga. That incident was reported to the jai
authority for which Khatla proceedings were held and on
22nd Septenber, 1990, the prisoner was punished by
reverting him from the post of convict-oversee to
ordinary prisoner for two years. That or der was
chal | enged. The second order was passed on 4th February,
1991 wunder which the furlough that becanme due on 31st
December, 1990 was rejected because of m sbehaviour by

the prisoner in jail, which was having no nexus with the
earlier wong. |In that case, the order refusing the
furl ough was uphel d. Hence, M. Meht a, | earned APP

submits that in view of this decision there was no wong
on the part of the Jail Authority to pass the order and
refuse the furl ough that becane due. It may be stated
that the decision is ms-read and sought to be wongly
applied. 1In that case also, the principle of double
jeopardy was considered observing that the prisoner
cannot be puni shed twi ce. But if power refusing to
rel ease the prisoner on furlough is exercised on account
of the conduct which would come under clause 6 Rule 4 and
al so the same bei ng subsequent to the earlier wong, it
woul d not anmount to punishnent twi ce over. In that
deci sion the principle of double jeopardy was considered



and found inapplicable as the puinishnent forfeiting the
furl ough was inposed not qua earlier wong for which
puni shmrent was already inmposed but for the subsequent
m sconduct in jail. Consequently, the order of 1.G
(Prison) was wupheld as it did not anount to double
jeopardy. It may be noted that in that case also this
Court affirnmed the view of the double jeopardy which is
made clear in the case of Atulji Mgaji, but in that case
the order was upheld because the principle of double
jeopardy was not applicable. 1In the case on hand, when
for the same wong and not for another wong the
petitioner is being punished by refusing to grant
furlough, the principle of double jeopardy will cone into
play and the decision cited is of no help to the
respondents.

9. Attention to a decision in Bhikhabhai Devshi v.
State of Gujarat & Ors., XXVII (2) : 1987 (2) GR 1178
rendered by the Full Bench of this Court is also drawn by
M. Kamal Mehta the | earned APP, but the said decision
is not helpful to him In the decision cited, the
decision in Atulji Mgaji (Supra) is referred to in order
to show that the view taken there-in supports the
contention advanced on behal f of the petitioner in that
case. In no way, view contrary to the view taken in
Atulji Magaji case is taken in the decision cited. The
principle of double jeopardy envisaged by Rule 1316 of
t he Bonbay Jail Mnual is reiterated or reaffirmed and
not held to be inapplicable or to have been annulled or
abr ogat ed.

10. Lastly, nmy attention is drawn to a decision
rendered by this Court in Special Civil Application Nos.
496/91 and 527/91 but for the aforesaid reasons, this
decision is also not applicable. That decisionis mainly
on the point whether the prisoner who though eligible is
not granted furlough for no fault on his part is entitled
to carry forward the furlough not granted or does the
furlough lapse ! It is not on the point of applicability
of the principle of double jeopardy.

11. For the aforesaid reasons, the principle of
doubl e jeopardy envisaged by Rule 1316 is applicable, and
so the order refusing to grant furlough is bad in | aw and

the same being illegal is required to be quashed and
set - asi de
12. In the result, this application is all owed. The

order refusing to grant furlough is hereby quashed and
set-aside. The petitioner is ordered to be released on
furlough for 14 days, to be counted fromthe date of his



rel ease on the followi ng conditions that the petitioner
shall :-

(a) make necessary declaration before the Jai
Aut hority;

(b) execute the bond of Rs. 5000/ = (Rupees Five
Thousand only) or deposit in cash the sumof Rs.
5,000 (Rupees Five Thousand only) before the Jai
Aut hority;

(c) furnish the detail ed address of his residence to

the Jail or;

(d) reside within the local Ilimts of Ahnedabad
District;

(e) give with full details viz., the nanme etc., of

his relatives, ready to be the surety;

(f) mark his presence on every alternate day before
Mahesana Taluka Police Station at any time
between 9.00 a.mto 2.00 p.m

(g) state before the Jail Authority about to and fro
j ourney expenses; and

(h) provide other particulars as per the requirenments
of rules, if <called upon to provide by Jai
Aut hority;

(i) surrender to the Jail Authority on the expiry of
t he period of furl ough;

(j) act as per other <conditions (not inconsistent
W th above condi tions and law and Rules
applicable) inposed by the Jail authority.

13. The Jail Authority shall intinate the concerned
authorities. |In case the breach of any of the conditions
is committed, it wll be open to the Jail Authority to

forfeit the amount of bond and inpose any other penalty
perm ssible in |aw and which is within his conpetence.

14. Rule is accordingly made absol ute. Direct
service permtted.
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