IN THE H GH COURT OF GUJARAT AT AHMEDABAD

CRI M NAL REVI SI ON APPLI CATI ON No 625 of 1998

For Approval and Signature:

Hon' ble MR JUSTI CE R P. DHOLAKI A

1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?

GHANSHYAM TULSI RAM DHAKAD
Ver sus
STATE OF GUIJARAT
Appear ance:
MR KB PANDE for Petitioners
MR HL JANI, APP for Respondent No. 1

CORAM : MR JUSTI CE R P. DHOLAKI A
Dat e of decision: 30/12/98

C. A V. JUDGEMENT
Appli cants are faci ng t he char ge under
secs. 8(c), 17, 18 and 49 of the Narcotic Drugs and
Psychot ropi ¢ Substance (NDPS) Act and sec.177 of |Indian
Penal Code and they were arrested in connection with
Hal ol Police Station FIR No.Prohi.265 of 1998 within the
stipulated period and sent into judicial custody.



2. The applicants had preferred
Cri.Msc. Appl n. No. 856 of 1998 before the |earned Addl.
Sessions Judge, Godhra and the sane was rejected by the
Court bel ow on 27-10-1998. Previously also, one Crim nal
Revi sion Application No.367 of 1998 was filed by the
present applicants before this Court to enlarge them on
bail on default clause and to set aside the judgnment and
order passed by the | earned Addl. Sessions Judge, Godhra
in Cri.Msc. Appl n. No. 412 of 1998. This Court, after
hearing the | earned counsel for the respective parties,
rej ected the said Crimnal Revision Application on
16- 10- 1998.

3. This Gimnal Revision Application is preferred

to release the applicants on default bail mainly on the
ground that the Investigating Officer has not subnmitted
t he charge-sheet within the stipul ated period.

4. Initially, notice was issued. Thereafter, | have
heard |earned counsel M.K. B.Pandey, for the applicants
and | earned Addl. Public Prosecutor M.H. L.Jani, for the
opponent-State. | amnot repeating the arguments which
M . Pandey has contended in his application. Lear ned
counsel for the applicants has prayed for bail on default
cl ause relying upon the judgnent of the Apex Court, which
will be discussed at |ater stage. He has restricted his
argunents on the point that Investigating Oficer has not
submtted the charge-sheet within the prescribed period
and, therefore, applicants are entitled to be rel eased on
default bail

5. M. H L.Jani, |learned Addl. Public Prosecutor

has submitted that in this case charge-sheet has been
submtted within the stipulated period and, therefore,
applicants are not entitled for default bail. He has
clarified that Investigating Oficer has subnitted the
charge-sheet through oversight in another Court instead
of the concerned Court and contended that it 1is nothing
but only a procedural irregularity which would be
cur abl e. He has argued that i f this procedur a
irregularity would be regularised, then no harm or
prejudi ce woul d be caused to the applicants, therefore,
the benefit of the same should not be given to the
accused as they are facing the serious charges under the
NDPS Act .

6. It appears that that the charge-sheet has been

submitted in this case, though inadvertently, in another
Court and the applicants want to take advantage of it
relying upon a judgnent of the Suprene Court reported in



1995(4) Suprene Court Cases page 190 in the case of Union

of India Vs. Tham sharasi & Others. The Supreme Court
in the above reported case observed that while deciding
the case of default bail, limtation inposed by sec.37 of

NDPS Act will not cone in the way of the Court.

7. There cannot be any dispute regarding the
principle laid dowmm by the Apex Court in the above
j udgrent . I f charge-sheet has not been submtted within
the stipulated period, then they are entitled to bai
though sec.37 of the NDPS Act is there and though the
applicants are accused under the NDPS Act. But the fact
in this case is that the charge-sheet has been subnitted
within the stipulated period and, therefore, the benefit

of the above judgnent wll not be available to the
present applicants nerely it has been subnitted in
anot her Court. The | earned counsel for the applicants,

mai nly relying upon the reported judgnent, argued that
Speci al Court nmeans the Sessions Court and, therefore, at
the nmost it can be said that charge-sheet has been
subnmitted in a different Court.

8.1 amof the opinion that it is nothing but a
procedural irregularity which would be cured. Looking to
the gravity of offence, benefit of the above irregularity

will not accrue to the applicants-accused because, as |
have stated earlier, the charge-sheet has been subnitted
within the prescribed time. It was observed in the case

of Igbal Ismail Sodawala Vs. State of Mharashtra and
O hers, reported in (1975) 3 Suprenme Court Cases page 140
that -

"the object of the Code is to ensure for the
accused a full and fair trial in accordance with

the principles of natural justice. |If there be
substantial conpliance wth the requirements of
law, a nere procedural irregularity would not
vitiate the trial wunless the sanme results in
m scarriage of justice .... Non-conpliance wth

them would amount to an irregularity which would
be curable unless it has resulted in a failure of
justice."

Rel ying upon the above observation of the Suprene Court
and al so the fact that the charge-sheet has been filed
within the stipulated period though through oversight to
another Court, | amunable to accept the contention of
the | earned counsel for the applicants. Hence, | of the
opi nion that when the applicants are facing the serious
of fence puni shabl e under the NDPS Act of having possessed
with a huge quantity of contraband article “opium of



about 5 kgs. with them they are not be entitled to be
rel eased on default bail

9. This Crimnal Revision Application is, therefore,
rejected. Notice is discharged.

* kkkk*k

r adhan/



