IN THE H GH COURT OF GUJARAT AT AHMEDABAD

CRI M NAL APPEAL No 888 of 1997

For Approval and Signature:

Hon' ble MR JUSTI CE B. C. PATEL and Sd/ -

VR. JUSTI CE R. P. DHOLAKI A Sdf -

1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?

STATE OF GUIJARAT

Ver sus

NATHUBHAI RAVJI BHAI PATEL

Appear ance:
PUBLI C PROSECUTOR for Petitioner

CORAM : MR. JUSTI CE B. C. PATEL and
MR. JUSTI CE R P. DHOLAKI A
Dat e of deci si on: 30-04-1998

C. A V. JUDGEMENT (Per: R P.Dhol akia,J.)

State has preferred this appeal against the order

of acquittal recorded by the |earned Addl. Sessi ons
Judge, Valsad at Navsari in Sessions Case No.140 of 1995
on 9-7-1997. Respondents-original accused were tried for



t he of fences puni shabl e under Sec.302 read with Secs. 34,
307, 325, 504 and 506(2)of Indian Penal Code and Sec. 135
of Bonbay Police Act.
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#.1t is the prosecution case that on 30-5-1995

when conplainant and others were canpaigning for the
election in their locality, accused threatened and
assaul ted the canpaigners. Accused Nat hubhai Ravji bha
and Bhagubhai Ramabhai gave blow wth wooden stick to
Rasi kbhai and |left the scene of offence which resulted in
serious injuries to Rasikbhai. VWi | e conpl ai nant and
ot hers were taking Rasi kbhai to his house, accused cane
with a tenpo driven by Kishorebhai Bhagabhai and dashed
against them as a result of which, Shankarbhai has cone
under the front wheel of said tenpo and was seriously
injured. Thereafter, the accused left in that tenpo.
Conpl ai nant and ot hers took Rasi kbhai and Shankarbhai to

a hospital at Billinora. Rasi kbhai succunbed to the
injuries. A conplaint was |odged to that effect. Police
started the i nvestigation. After conpleting the

i nvestigation, Police submtted the charge-sheet and
charge was franmed against the accused after having
conmitted the accused to the Court of Sessions.

#. After hearing the | earned advocates of respective
parties, the |learned Additional Sessions Judge has
recorded the order of acquittal, against which, the State
has preferred this appeal

#. W have called for the original record and
pr oceedi ngs.

#. Learned Addl. Public Prosecutor on going through

the record and proceedi ngs of MACP No. 151 of 1996 filed
by t he i njured Shankar bhai Bhagabhai Patel for
conpensation arising out of the vehicular accident, which
has taken place with the said tempo on the sanme date,
i.e. 30-5-1995, has argued that |earned Addl. Sessions
Judge ought to have believed the oral evidence of injured
eye wi tnesses nanely, Shankarbhai and Sadhanaben. He has
argued that the prosecution has proved its case beyond
reasonabl e doubt and learned Addl. Sessions Judge ought
to have convicted the accused.

#. We have gone through the judgment and record and
proceedi ngs of MACP No. 151 of 1996. It is required to be
noted that the injured eye w tness Sadhanaben has not
been treated or examined by any doctor and FIR does not
di scl ose her presence. The second inportant eye
Wi t ness- Shankar bhai Bhagabhai Patel is the w tness of the



incident. It is required to be noted that his statenent
was recorded by the Executive Magistrate after a | apse of
11/2 nonths, i.e. the incident has taken place on
30-5-96 and statenent of Shankarbhai was recorded for the
first time by the Police on 17-7-1995. No satisfactory
expl anation has been putforward by the prosecution for
| ate recording of statenent. The version of Shankarbha

was that with an intention to kill him Kishorebha
Bhagabhai had dashed his tenpo against him but before
t he Pol i ce and in the MACP case, he has given
contradictory versions. So, there is a mat eri al
contradiction on the point of oral evidence. oviously,
the benefit will go to the accused. It is the doctor's

opi ni on that injury received by Rasikbhai was not
possi ble with the nuddanal articles 10 and 11

#. This Court has carefully gone t hr ough t he

evi dence which was suggested to be read by |earned
Addi tional Public Prosecutor. |In an appeal against the
order of acquittal, though there is no limtation upon
the power of the Hygh Court to review at large the
evi dence wupon which, the acquittal was founded and to
reach to a conclusion that the order of acquittal should
be reversed, in exercising that power and before reaching
its conclusions upon fact, the Hi gh Court should and will
al ways give proper weight and consideration to such
matters as (1) the view of the trial Judge as to the
credibility of the wtnesses; ((2) the presunption of
i nnocence in favour of the accused, a presunption
certainly not weakened by the fact that he has been
acquitted at the trial; (3) the right of the accused to
the benefit of any doubt, and, (4) the slowness of an
appel l ate Court in disturbing a finding of fact arrived
at by a Judge who had the advantage of seeing the
wi t nesses (AR 1934 PC 227).

#. We are not discussing the evidence of each witness in
detail in view of the observations made by the Hon'ble
Apex Court in the case of STATE OF KARNATAKA VS
HEMAREDDY reported in AIR 1981 SC 1417 which reads as
under: -
" This court has observed in Grija Nandin
Devi V. Bigendra Nandini Chaudry (1967) 1 SCR
93: (AR 1976 SC 1124) that it is not the duty
of the appellate court when it agrees wth the
view of the trial Court on the evidence to repeat
the narration of the evidence or to reiterate the
reasons given by the trial Court expression of
general agreement with the reasons given by the
Court the decision of which is under appeal, wll



ordinarily suffice."

#. Looking to the above observations and the facts
and circunstances of the case, the appeal st ands
rej ected.

##. Record and proceedi ngs of MACP No. 151 of 1996 be
sent back to Mbtor Accidents Caim Tribunal, Valsad at
Navsari .

* k *
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