IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL Cl VIL APPLI CATION No 9268 of 1998

For Approval and Signature:

Hon' bl e MR JUSTI CE J. M PANCHAL

and
MR JUSTI CE M H. KADRI

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments? No

2. To be referred to the Reporter or not? No

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent? No

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmade thereunder? No

5. VWhether it is to be circulated to the Cvil Judge?
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Ver sus

STATE OF GUIJARAT

Appear ance:
MR AB MUNSH W TH MR AJ PATEL for Petitioners
MR UA TRIVEDI, A .G P. for Respondents

CORAM : MR JUSTI CE J. M PANCHAL and
MR. JUSTI CE M H. KADRI
Dat e of decision: 30/11/98

ORAL JUDGEMENT

(Per : Panchal, J.)

Rule. M. UA Trivedi, learned A GP. waives
service of notice of rule on behalf of the respondents.



At the joint request of |earned Counsel appearing for the
parties, the petition is taken-up for final hearing
t oday.

By neans of filing this petition under Article

226 of the Constitution, the petitioners have prayed to
issue a wit of mandanus or any other appropriate wit,
order or direction to quash and set aside order dated
Cct ober 14, 1998 passed by the Oficer on Special Duty
(Land Acquisition), Surat by which application subnmitted
by the petitioners wunder section 28A of the Land
Acquisition Act, 1894 is rejected on the ground that the
petitioners had accepted the offer of conpensation nade
by the Land Acquisition Oficer wthout protest.

2. The petitioners were owners of Ilands bearing

Survey No.146/2 and 241/2 situated at village Kavas,
Tal uka : Choryashi, District : Surat. It was proposed
to acquire lands belonging to the petitioners and others
for public purpose of establishing GI.D.C. Estate. On
receipt of the proposal, State Governnent was satisfied
that the lands belonging to the petitioners and others
wer e likely to be needed for the said purpose.
Therefore, notification wunder section 4 of the Land
Acqui sition Act, 1894 ("the Act" for short) was published
inthe Oficial Gazette on Mrch 18, 1986. The | and
owers were served with notices, who filed their
obj ecti ons agai nst pr oposed acqui sition. After
consi dering the objections subnmtted by the owers, Land
Acquisition Oficer forwarded his report to the State
Covernnment as contenplated by section 5-A(2) of the Act.
On receipt of the report, State Government was satisfied
that lands of the petitioners and others were needed for
public purpose of est abl i shi ng Gl.DC Est at e.
Therefore, declaration under section 6 of the Act was
made which was published in the Oficial Gazette on My
4, 1987. Interested persons were thereafter served wth
notices for det erm nati on of conpensati on. After
considering the materials placed before hi m Land
Acquisition Oficer by his award dated July 5, 1989
of fered conpensation to the claimants at the rate ranging
between Rs. 3/- to Rs. 7/- per sq.nt. Sone of the
claimants were dissatisfied wth the offer nade by the
Land Acquisition Oficer and, therefore, by maki ng
applications, they required the Land Acquisition O ficer
to refer the matter to the Court for determ nation of
conpensati on. Accordingly, references were nade to the
District Court, Surat which were nunbered as Land
Acqui sition Reference Cases No. 57/89 to 72/89, 83/89 to
115/89, 120/89 to 131/89, 133/89 to 137/89, 1/90 to 7/90,
9/90, 10/90, 13/90 to 25/90, 27/90 to 71/90, 114/90 to



131/90, 147/90, 148/90 and 162/90. The Reference Court
by award dated Septenber 30, 1996 detern ned conpensation
payable to the claimants at the rate of Rs.20/- per
sqg.m. The award rendered by the Reference Court 1is
pr oduced by the petitioners at Annexure-B to the
petition. As the Reference Court had allowed to the
claimants anobunt of conpensation in excess of the anpunt
awar ded by the Land Acquisition O ficer under section 11
of the Act, the petitioners who were interested in their
| ands covered by the sane notification issued under
section 4 of the Act and who were aggrieved by the award
of the Land Acquisition Oficer, nade application to the
Speci al Land Acquisition Oficer within three nonths from
the date of the award of the Court requiring Land
Acquisition Oficer that the anpbunt of conpensation
payable to them be redetermined on the basis of the
amount of conpensation awarded by the Court. The
application submitted by the petitioners to the Oficer
on Special Duty (land acquisition) GI1.D.C. is produced
by the petitioners at Annexure-A to the petition. The
Oficer on Special Duty (land acquisition) GI1.D.C.,
Surat has ordered to file the application submtted by
the petitioners vide comunication dated Cctober 14, 1988
on the ground that the petitioners had accepted the award
of Land Acquisition Oficer wthout protest, giving rise
to the present petition. The conmunication dated Cctober
14, 1988 addressed by the Oficer on Special Duty (Iland
acquisition) G DC, Surat is produced by the petitioners
at Annexure-F to the petition

3. Learned Counsel for the petitioners subnitted

that the respondent no.2 conmitted an error in
interpreting Section 28A of the Act and, therefore, order
dated OCctober 14, 1988 produced at Annexure-F to the
petition deserves to be set aside. It was pleaded that
the Court had allowed to the claimants an anmount of
conpensation in excess of the ampbunt awarded by the Land
Acquisition Oficer wunder section 11 of the Act and as
the petitioners were interested in their |Iands which were
covered by the sane notification under section 4(1) of
the Act and as the petitioners were aggrieved by the
award of the Land Acquisition Oficer, they were entitled
to make an application to the Land Acquisition Oficer
requiring himto redeterm ne conpensation payable to the
petitioners on the basis of anpbunt of conpensation
awarded by the Court and, therefore, the application
submitted by the petitioners should not have been ordered
to have been filed by the respondent no.?2. VWhat was
clainmed was that the inpugned order is contrary to the
j udgrment of the Supreme Court rendered in BABUA RAM AND
OTHERS v. STATE OF U P. AND ANOTHER, (1995)2 S.C. C



689 and, therefore, the prayer nmde in the petition
shoul d be granted.

4. M. U A Trivedi, learned A GP. subnmtted that

the petitioners had accepted award of the Collector
wi t hout protest and, therefore, the petition filed by the
petitioners should be dismssed in view of provisions of
Section 28A of the Act.

5.1n view of the rival subm ssions advanced at the

bar, the short question which falls for consideration of
the Court 1is whether the petitioners can be said to be
aggrieved persons within the neaning of section 28A of
the Act so as to entitle themto submt application
before the Land Acquisition Oficer requiring him to
redeterm ne the amount of conpensation payable to them on
t he basis of anpbunt of conpensation awarded by the Court.
In the case of BABUA RAM AND OTHERS (Supra), the Suprene
Court has considered the question as to who should be
treated as an aggrieved person for the purpose of Section
28A of the Act. On interpretation of section 28A, the
Supreme Court has held as under :-

"16. I n Krapa Rangi ah V. Speci al Dy.
Col l ector, Land Acquisition this Court observed
that in an acquisition pr oceedi ngs, | ands
si tuat ed in the same locality and in the

nei ghbouring locality when are possessed of the
same conparable advantages, the owners of the
former lands are entitled to the same rate of
conpensation as the owners of other |ands as
determ ned by the judgnent of the H gh Court
whi ch had become final as otherwise, it would be
i nequitable and discrimnatory. In other words,
the owners of the | ands possessing the sane kind
and sanme quality etc. are entitled to parity in
paynment of conpensation for their [ands. Section
28-A (1) is intended to overcone the hurdle
created by Section 18 (1) and 2nd proviso to
Section 31 (2) in the matter of obtaining equa
conpensation for simlar acquired |ands. Equa
conpensation for sinilar acquired |ands coul d be
got by all the interested persons, if their |ands
are acquired under the sanme notification. In
other words, if an owner fails to avail of the
right and remedy under Section 18(1), Section
28-A(1) grants an extra right and renedy for
redeterm nation of the conpensation payable to
him for his Iand on the basis of an award of the
court giving to an owner of another land covered



18. The

by the sane notification under Section 4 (1) and
under the sanme award. The paynment of higher
conpensation to his neighbouring | andowner nakes
an applicant an aggrieved person to claim
redeterm nation of the conpensation payable to
himfor his |and. The per son aggri eved,

therefore, in this context, would nmean a person
who had suffered legal injury or one who has been
unjustly deprived or denied of sonething, which
he would be interested to obtain in the usua

course of simlar benefits or advantage or
results in wongful affection of his title to
conpensati on.

person aggrieved nust, therefore, be

one who has suffered a | egal grievance because of
a decision pronounced by «civil court giving
hi gher conpensation for the acquired | ands
simlar to his own while he is denied of such
hi gher conpensation for his land because of
operation of Section 18 read with Section 31 of
the Act resulting in affectation of his pecuniary
interest in his acquired land directly and
adversely by that award of the Collector made
under Section 11. As such he becones an
aggrieved person entitled to avail of the right
and renmedy conferred upon hi munder Section 28-A
(1) to make good his denied right to receive
conpensation in excess of the ampbunt awarded by
t he Col |l ector/LAQG Accept ance of the contention
of Shri G L. Sanghi, l|earned Senior Counsel and
his conpanions, that persons who under protest
recei ved paynent of conpensation for their [|ands
but failed to avail of the right and renedy under
Section 18 waiting in the wings for success of
the I andowners of the adjoining lands to get
hi gher conpensation under Section 28-A (1) as
person aggri eved robs the poor and inarticulate
who by reason of their property or ignorance
failed to avail of the right and renedy under
Section 18, and creates not only invidious
di scrimnation between same class of persons
simlarly situated but would be highly unjust and
arbitrary of f endi ng Article 14 of t he
Constitution, apart fromflying in the face of
express animation of the statute as espoused in
its Statement of Objects and Reasons and the
Fi nanci al Menorandum In this context, we make
it clear that we have | ooked into Statenment of
nj ects and Reasons and the Financial Menorandum
to know what is it that induced the introduction



of the Bill but not as an aid to interpret
Section 28-A (1). Ther ef or e, we have no
hesitation to hold that any interested person in
the Iand acquired under the same notification
publ i shed under Section 4 (1) who failed to avai
the right and renedy under Section 18 (1) read
with second proviso to Section 31 (2), becones a
person aggrieved under Section 28-A (1) of the
Act when the owner of the other |and covered by
t he same notification is awar ded hi gher
conpensation by the civil court on a reference
got nade by hi munder Section 18."

6. In view of the above-referred to proposition of

law laid down by the highest Court of |land, there is no
manner of doubt that the petitioners were aggrieved
persons within the nmeaning of Section 28A of the Act.
The application submtted by themunder section 28A of
the Act could not have been ordered to be filed on the
ground that they had received the anbunt of conpensation
awarded by the Land Acquisition Oficer w thout protest.
The petitioners became aggrieved when for other |ands
covered by the sane notification under section 4(1) of
the Act,the Reference Court awarded higher conpensation
and, therefore, as aggrieved persons the petitioners were
entitled to invoke provisions of section 28A of the Act.
In view of the clear pronouncement of the Supreme Court
in the case of BABU RAM AND OTHERS (Supra), we are of the
opi nion that the inpugned order produced at Annexure-F is
liable to be set aside and the petition deserves
accept ance.

For the foregoing reasons, the petition succeeds.

The order dated COctober 14, 1998 produced at Annexure-F
is hereby set aside and quashed. Respondent no.2 is
hereby directed to redeterm ne conpensation payable to
the petitioners on the basis of amunt of conpensation
awarded by the Court in Land Acquisition Reference Case
No. 84/89 and other allied 153 matters as early as
possi bl e and preferable within 3 nonths fromtoday. Rule
i s made absol ute accordingly, with no order as to costs.
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