IN THE H GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL ClI VIL APPLI CATI ON No 3017 of 1998

For Approval and Signature:

Hon' ble MR JUSTICE M S. SHAH Sd/ -

1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?
1to5- No
NEW MADHURI KAPARK CO OP HOUSI NG SOCI ETY LTD

Ver sus

STATE OF GUIARAT

Appear ance:
MR AJ PATEL for Petitioners
MR DA BAMBHANI A for Respondent No. 1
MR NI LESH A PANDYA for Respondent No. 2
NOTI CE SERVED BY DS for Respondent No. 3
MR MJKESH R SHAH for Respondent No. 8
MR DC DAVE for Respondent No. 11

CORAM :  MR. JUSTICE M S. SHAH
Dat e of deci sion: 16/ 10/ 98

CAV JUDGEMENT
This petition under Article 226 of t he
Constitution challenges the order dated 7.11. 1996 passed
by the Conpetent Authority & Additional Col | ector,
Ahmedabad (Annexure "H') as confirned by the judgenent
and order dated 30.3.1998 (Annexure "K') passed by the



Urban Land Tribunal in Appeal No. (Ahnedabad)-108 of
1996, cancelling the exenption dated 15.12.1979 as
nodi fied by the order dated 2.1.1982 under Section 21 of
the Urban Lands (Ceiling & Regulation) Act, 1976 and
cancel l'i ng t he schene sanctioned by the Conpetent
Authority as per the aforesaid orders in respect of |ands
bearing Survey Nos. 42 to 46, 51, 54, 61 and 62 in
village Kotarpur, Ahnmedabad Gty adneasuring 47340.82
sg.mrs. and declaring the entire | ands as excess vacant
land and for acquiring the said land alongwith the
construction thereon

2. The facts leading to filing of the present
petition, as averred by the petitioners, are as under: -

The petitioners herein are three Co-operative
Societies which have filed this petition through their
adm ni strators. The petitioners are the owners of
certain portion of the aforesaid lands for which
exenption was granted by the Conpetent Authority on
15.12.1979 wupon sanction of the scheme for construction
of dwelling units for the weaker sections of the society
under Section 21(1) of the Act. The said schene was
revised by the Conmpetent Authority's order dated 2.1.1982
(Annexure "B"). The sanctioned schene dated 15.12.1979
at annexure "A" to the petition stipulated various
conditions including condition No. 1 t hat t he
construction of the dwelling units as per the schene was
to be conmpleted within five years.

By notice dated 12.8.1996 (Annexure "D') the

Conpetant Authority called upon the original holders of
the land to show cause why the exenption granted by the
aforesaid orders should not be cancel | ed as t he

condi tions requiring t he land holder to commence
construction within one year fromthe date of sanction of
the schenme (condition No. 9) and condition Nos. 1 and

18 requiring the holder to conplete the construction of
the dwelling units within five years fromthe date of the

schene were not conplied wth. The plinth certificate
and the occupancy certificate were also not submitted as
required by condition No. 11. It was also alleged that

the petitioners had not conplied with condition No. 13
requiring the holder to obtain wundertakings from the
nmenbers of the schene that they shall not transfer the
dwelling wunits for a period of 10 vyears wi t hout
perm ssion of the Conpetent Authority nor shall they
nort gage the sane during that period.

It was further alleged in the above notice that
as per the schenme, 286 wunits were required to be



constructed whereas the actual nunber of bui | di ngs
constructed was only 130 in Survey No. 51 to 54.
Simlarly, in Survey Nos. 42 to 46, 3,304 dwelling units
were to be constructed whereas only 2,286 units were
construct ed.

In response to the notice, conmunication dated
26.9.1996 (Annexure "G') was sent by one of t he
Co- operati ve Societies poi nti ng out that various
co-operative societies were formed for construction of
the dwelling units on the lands in question and the
construction was conmenced as per t he bui | di ng
regul ations and the <construction was conpleted before
1991 and that the dwelling units were also occupied by
t he concerned purchasers upon execution of the sal e deeds
in their favour. It was submitted that since the
dwelling wunits were already constructed and wer e
occupi ed, there was no reason for cancelling the schene
whi ch was sanctioned earlier.

On the date of hearing, the I and holders did not

remai n present. The Competent Authority, therefore,
proceeded with the matter and after considering the
reports of the surveyors wupon site inspection, the
Conpetent Authority cane to the conclusion that the |and
hol ders had conmitted breach of conditions enunerated in
t he show cause notice. The Conpetent Authority relied
upon the fact that the land holders did not remain
present nor did they submt any reply to the show noti ce.
Accordingly, the Conpetent Authority passed the inpugned
order dated 7.11.1996 (Annexure "H') cancelling the
previ ous orders sanctioning the schene and revoking the
exenpti on orders.

3. Aggri eved by the aforesaid order of the Conpetent

Aut hority, the original land holders through their
executors, C/o. Noble Builders alongwith 11 Co-operative
Housi ng Societies i ncl udi ng t he pr esent t hree
petitioners, filed ULC Appeal No. (Ahnmedabad) - 108 of
1996. By judgment and order dated 30.3.1998 (Annexure
"K'), the Urban Land Tribunal dism ssed the said appea
on the ground that the I and holders had not filed any
reply or produced any nmaterial before the Conpetent
Authority and, therefore, the Iland holders were not
interested in the schene and the Conpetent Authority was
justified in cancelling the scheme and revoking the
exenption orders.

4. The pr esent petition is filed by three
Co-operative Housing Societies - New  Madhuri kapark
Co-operative Housing Society Ltd., N kitapa (Naroda)



Co- operative Housing Society Ltd. and New Rutul park

Co- operati ve Housi ng Soci ety Ltd. through their
adm nistrators. The other eight Co-operative Housing
Soci eties Ltd. who were appellants before the Tribuna

have been joined as respondents to this petition

5. At the hearing of the petition, M AJ Patel

| earned counsel for the petitioners, M MR Shah for the
respondent Nos. 8, 9 and 10, M DC Dave for respondent
No. 11 and M NA Pandya for respondent No. 2 have mmde
a conmon cause and have rai sed t he fol | owi ng
contentions: -

(i) The condition requiring conmencemnent of
construction within one vyear and conpletion of
construction within five years is illegal and

unr easonabl e.

(ii) I'n any case the aforesaid condition is directory
in nature and not nandatory. Hence, breach of
this condition cannot result into cancellation of
the entire scheme and the exenption order.

(iii) The Conpetent Authority had given notice only to
the original |andhol ders and not to t he
Co- operati ve Housing Societies which were al ready
formed and the Conpetent Authority was al ready
i nf or ned by conmuni cat i on dat ed 26.9. 1996
(Annexure "G') about the fact that the lands in
guestion had already vested in the Co-operative
Societies since July, 1991. Hence, the inmpugned
decision is vitiated by vi ol ation of t he
principle of natural justice and it is required
to be quashed and set aside.

(iv) As per the revised sanctioned schene, only 1509
dwelling wunits were required to be constructed
but the actual nunber of dwel | i ng units
constructed on the lands in question are 2008
and, therefore, the Conpetent Authority and the
Tribunal erred in holding that the nunber of
dwelling units constructed was Iless than the
nunber of units required to be constructed as per
t he schene.

The | ear ned counsel for the Co-operative

Societies submitted that as per the decision dated
19.12.1996 in Special Cvil Application No. 3463 of
1996, the Conpetent Authority could not nake the order
under Section 21(2) of the Act cancelling the schene
wi t hout affording an opportunity of hearing to the buyers



of the dwelling units.

5. On the other hand, M Sonpura, |earned AGP
appearing for respondent No. 1 -State of Cujarat has
submtted that since the conditions stipulated in the
exenption orders were not conplied with, the Conpetent
Authority was justified in cancelling the schene and
revoki ng the exenption and the Tribunal was justified in
di sm ssing the appeal

6. Havi ng heard the | earned counsel for the parties,

it appears to the Court that once it was brought to the
notice of the Conmpetent Authority by conmunicati on dated
26.9.1996 (Annexure "G') that pursuant to the schene
sanctioned by the Conpetent Authority, the Co-operative
Societies were formed for constructing and allotting
dwelling wunits, the Conpetent Authority ought to have
i ssued show cause notices to the said Co-operative
Housi ng Soci eti es. As is well known, the | andholders in
whose favour the schenes are sanctioned and the exenption
orders are passed under Section 21(1) of the Act,
ordinarily enter into arrangements with devel opers and
buil ders for construction of the prem ses and thereafter
t he | andhol ders wash their hands of |eaving the occupants
of the dwelling units into lurch for facing wath of the
aut horities on account of breach of various conditions
conmitted by the landholders and their devel opers,
buil ders and contractors. Hence, w thout expressing any
opi ni on on the question whether occupant of each
i ndi vidual dwelling unit should be served wth such a
notice, this Court is definitely of the view that atl east
the Co-operative Society consisting of the occupants of
the dwelling units constructed on the | and vested in the
Society should be given a show cause notice before
passing any orders for cancelling the scheme or for
revoki ng the exenption order. That having not been done,
the inpugned orders would have been |iable to be quashed
and set aside and the matter woul d have been required to
be renmanded to the authorities for taking fresh decision
in accordance with | aw

7. However, in view of the decisions of this Court

in the case of CGovindlal Chunilal Dalvadi vs. State of
Gujarat (Special Cvil Application No. 7891/88 decided
on 11.6.993) reported in 1994 (1) GCD 526 and in the case
of Shyanjibhai B Patel vs. Conpetent Authority, 1995(1)
GLR 742 and in view of the assertion made on behal f of
the petitioners that the nunmber of dwelling units
constructed is nore than the nunmber of dwelling units
required to be constructed under the exenption orders
under Section 21 of the Act, this Court has thought it



fit to deal with the controversy on nerits.

8.In the first place, the authorities nust follow

the principles laid down by this Court in the case of
CGovi ndl al Chunilal Dalvadi vs. State of Gujarat (Special
Cvil Application No. 7891/88 decided on 11.6.993)
reported in 1994 (1) GCD 526 and in the case of
Shyanj i bhai B Patel vs. Conmpetent Authority, 1995(1) G.R
742 that when it is found that the condition requiring
conpletion of the construction work within a period of 5
years fromthe date of the schenme is not conmplied wth

but wultimately it is found that substantial part of the
construction was over within the stipulated period of
five years or by the tine the show cause notice under
Section 21(2) of the Act <comes to be issued, the
aut horities cannot mechanically cancel the perm ssion and
revoke the order of exenption and that the use of the
word "shall" in Section 21(2) has to be read as giving
di scretion to the Conpetent Authority and to see that the
schenme is inplenented as early as possible. Hence, the
Conpet ent Aut hority was required to see t hat
contravention of a particular condition of the schene did
not result into frustration of the scheme and the
conpetent authority ought to have consi dered whether |evy
of penalty could have served the purpose or not.

9. In the case of Shyanjibhai B Patel vs. Conpetent
Authority (supra), this Court was concerned with a
situation where the |andholder had constructed nore
dwelling wunits than the nunber of dwelling units as
required by the schene. The Court held that the schene
under Section 21 can be cancelled only if there is breach
of a condition which breach would frustrate the object of
t he Act. Hence, if the hol der constructs nore dwelling
units than required by the schene, it would not frustrate
but advance the object of the Act.

10. In the instant case, the |learned counsel for the
petitioner and respondent Nos. 2 to 11 have stated that
as per the original order dat ed 15.12. 1979, t he
| andhol der was required to construct 1499 dwelling units
and that upon revision of the schene as per the order
dated 2.1.1982, the nunmber of dwelling units required to
be constructed was 1509 whereas the nunmber of units
already constructed on the land in question is 2008.
Hence, construction of nore dwelling units has advanced
the purpose of the Act and not frustrated the sanme. It
is submitted that the findings given by the Conpetent
Authority that the nunber of units constructed is less is
contrary to the orders dated 2.1.1982.



11. In view of the fact that the Conpetent Authority

had taken the view in the inpugned order that the nunber
of dwelling units constructed was | ess than the nunber of
dwelling units required to be constructed under the
exenption orders, and in view of the aforesaid undi sputed
specific assertion on behalf of the petitioner that the
nunber of dwelling units required to be constructed was
1509 and not 3304 + 286 as recorded in the inpugned order
of the conpetent authority, the |learned AGP was call ed
upon to clarify this issue. This was required to be done
as the revised exenption order dated 2.1.1982 (Annexure
"B to t he petition) was clearly supporting the
petitioners' case and not the stand adopted by the
conpetent authority in the inpugned orders. M Mankad,
| earned AGP has ultimately conceeded on the basis of
witten instructions that the conpetent authority had
conmitted an error in nentioning in the inpugned order
that 3304 + 286 dwelling units were required to be

constructed. In view of the specific figures given in
the exenption order dated 2.1.1982 at Annexure "B" to the
petition that in all 1509 wunits were required to be

constructed, the petitioners are justified in naking a
grievance that the Conpetent Authority proceeded on an

absol utely erroneous basi s in hol di ng t hat t he
petitioners have commtted breach of the exenption order
by constructing | ess dwelling units. In view of the

adm tted fact t hat the nunmber of dwelling wunits
constructed is nore than the nunmber stipulated in the
revi sed exenption order, the inmpugned order is requied to
be quashed and set asi de.

12. As regards the construction of shops, it is

pointed out that as per the guidelines of the State
Governnent contained in the Governnent Resolution dated
3.12.1980 (Annexure "C' to the petition) for every 20
dwelling units, construction of one shop is pernissible
so as to enable the occupants of the dwelling units to
have easy access to the shops selling comopdities of

dai ly necessity. It is, therefore, submitted that the
construction of 56 shops on the lands in question was not
illegal.

13. In view of the aforesaid Government resolution

dated 3.12.1980 at Annexure "C' to the petition it is
clear that it was permissible to the | andhol der/societies
to construct shops in order to facilitate occupancy of
the dwelling wunits. It, however, appears that annexure
"C stipulates the ratio of shops |looking to the nunber
of dwelling wunits constructed under the schene as
sanctioned under Section 21 of the Act. The nunber of



shops constructed on the land in question is stated to be
56. It would, therefore, be just proper to direct the
petitioners as well as the respondent-societies to pay
penalty at the rate of Rs.5,000/- (Rupees five thousand
only) per shop in excess of the ratio prescribed under
t he af oresaid Government resol ution

14. Having regard to the facts and circunstances of

the case, it would be just and proper to direct that for
the delay in conpleting construction of the dwelling
units beyond the tine limt stipulated in the exenption
or der, t he petitioners as wel | as t he
respondent-societies shall pay penalty at the rate of
Rs. 2,500/- (Rupees Two thousand five hundred only) per
dwelling unit and at the rate of Rs.5,000/- (Rupees five
thousand only) for each shop

15. In the result, the i mpugned orders dat ed

7.11.1996 passed by the Conmpetent Authority & Additiona
Col I ector, Ahmedabad (Annexure "H') as confirmed by the
j udgenent and order dated 30.3.1998 (Annexure "K') passed
by the Urban Land Tribunal in Appeal No. (Ahmedabad)-108
of 1996, cancelling the exenption dated 15.12.1979 as
nodi fied by the order dated 2.1.1982 under Section 21 of
the Urban Lands (Ceiling & Regul ation) Act, 1976 are set
aside on condition that the petitioner-societies as well
as t he respondent - soci eti es pay t he State of
Guj arat-respondent No. 1 herein penalty at the rate of
Rs. 2,500/- (Rupees Two thousand five hundred only) per
dwelling unit and at the rate of Rs.5,000/- (Rupees five
t housand only) for each shop and al so pay further sum of
Rs.5,000/- for each shop in excess of t he ratio
stipul ated under t he CGover nirent resol ution dated
3.12.1980. The anpunts shall be paid to respondent No.

1 - State of G@Qijarat within two nonths fromtoday,
wi thout prejudice to the rights of the societies to
recover t he samne from the original |andholders,

devel opers and buil ders.

In case the above conditions are not conplied

Wit h, this petition shall stand disnmissed and the
i mpugned orders dated 7.11.1996 (Annexure "H') and the
j udgenent and order dated 30.3.1998 (Annexure "K") shal
conti nue to operate.

Rule is made absolute to the aforesaid extent
with no order as to costs.

Sd/ -
Cct ober 16, 1998 (M S. Shah, J.)






