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In this petition under Article 226 of t he
Constitution, the petitioner-Conpany has prayed for a wit of
mandanus and/or any other appropriate wit or order or
di rection quashing and setting aside Resolutions Nos. 4 and 5
dated 19.3.1998 passed by the Standing Committee of the
Vadodara Muni ci pal Corporation (hereinafter to be referred to
as "the Corporation") and also to direct the Corporation to
award and accept both the contracts in question to the
petitioner in respect of Atladra and Gajarawadi Sewage
Treatment Pl ants.



#. The facts leading to filing of the present petition, as
averred by the petitioner, are as under :-

2.1The petitioner-Conpany is engaged in the business and
activities of environmental and Sol i d-Li qui d separation
activities and DAP Fertilizers including giving treatnment to
Sewage- Water Treatnment Plant etc. The petitioner-Conpany has
coll aboration with Dorr Adiver Inc. of US A

2.21n July, 1997 the Corporation had issued a public
notice inviting tenders for repairing works of nechanica
parts of Sewage Treatnment Plants at Atladra/Gajarawadi and to
put the said plants into operational condition. Four parties
submtted their tenders in response to the notice. However,
two of themwere rejected as they were not fulfilling the
mnimmrequisite criteria for the technical bids. Hence,
only the petitioner and respondent No. 2- Conpany (Ms
Hydraul i ¢ General Engi neer s) remained in the fray. A
Technical Committee of the Corporation sought for various
technical clarifications and explanations fromtinme to time in
respect of the technical bids submtted by the parties. 1In
view of the technical clarifications and expl anat i ons
submtted by the parties, the Corporation required both the
parties i.e. the petitioner-Conmpany and respondent No.
2-Conpany to submt their revised price bids. The revised
price bids of the parties were opened on 9.12.1997. On
12.12.1997, the petitioner-Conpany raised objections to the
changes made by respondent No.2-Conpany in the tenders. On
16.1.1998, the petitioner submtted its final revised offer in
respect of both the tenders. Hence, respondent No. 2 also
submtted its final revised offer. The conparative fina
revised bids offered by the parties were as under :-

Atl adra Pl ant Gaj arawadi Pl ant

Petitioner Rs. 1,91, 07, 398 Rs. 2, 04, 43, 254
Resp. No. 2Rs.1,94,51,250Rs. 2,02, 25, 025

2.3The petitioner-Conpany has stated that the price

of fered by respondent No. 2 came to be known to the
petitioner Jlater on through newspaper report dated 17.3.1998
stating that the Muinicipal Conmm ssioner of the Corporation had
made recomendations to the Standing Conmittee for accepting
the petitioner's tender for Atladra Plant and the tender of
respondent No. 2 for Gajarawadi Plant. However, the Standing
Conmittee of the Corporation at its nmeeting held on 19.3.1998
decided to award both the contracts i.e. for Atladra and
Gaj arawadi Plants in favour of respondent No. 2 as respondent
No. 2 reduced its prices as is reflected in the inpugned
resol utions of the Standing Committee produced at Annexure "A"
to the petition. It is averred, on the basis of the newspaper



report, that the Municipal Conmi ssioner's recomendation for
awardi ng contract to each party was to ensure that the work
can be conmpleted at the earliest and better quality of work
can be obtained fromtwo separate Conpanies. The petitioner
raised objections against the aforesaid decision of the
Standing Committee by letter dated 23.3.1998 sent to the
Cor poration (Annexure "F'). It is subnitted that the
representative of the petitioner-Conpany net the Minicipa

Conmi ssioner and the City Engineer on 24.3.1998, but in view
of their inability to do anything in the matter on account of
the decision of the Standing Conmittee, the petitioner has no
other alternative but to challenge the decision of the
Standing Committee by filing the present petition

#. The petitioner has chall enged the decision dated 19. 3. 1998
of the Standing Comrmittee on the followi ng grounds: -

(a) On 16.1.1998 final offers were nade by the petitioner
as well as respondent No. 3 for both the treatnent
plants and thereafter no negotiations had taken pl ace
for further reduction of price and, therefore, the
Muni ci pal Commi ssi oner had nmade reconmendati ons on the
basis of those offers. Since after 16.1.1998 there
was no occasion for either t he petitioner or

respondent No. 2 to hold further negotiations with
t he Muni ci pal Conmi ssioner, the Standing Committee
consi der ed reduction in the price offerred by

respondent No. 2 behind the back of the petitioner
and wi thout giving equal opportunity to the petitioner
to further reduce its price bid.

(b) The petitioner is ready and wlling to reduce its
prices by 5% of its offer only if the petitioner is
awarded contracts for both the plants and this offer
is also subject to further negotiations.

(c) Before considering any offer for further reduction in
prices made by respondent No. 2 before the Standing
Conmittee, the petitioner ought to have been given an
opportunity to reduce its offer to the benefit of the
Corporation and the public at |arge.

(d) The impugned decision of the Standing Conmittee is
patently illegal, arbitrary, suffers from mal afi de and
nepotism and an unilateral decision is taken behind
t he back of the petitioner.

(e) The Standing Committee has illegally and erroneously
rej ected reconmendati ons of the Technical Conmittee as
wel | of t he Muni ci pal Conmmi ssi oner . These

recomendati ons were given considering various aspects



that the work will be expedited, financially the
Corporation would be benefited and it will be in the
interest of public at large to award contracts
separately to two parties.

(f) The petitioner is deprived of equal opportunity to
reduce its prices offered for both the plants, but the
Standing Committee all owed respondent No. 2 to reduce
its prices behind the back of the petitioner

(g) The inpugned decision is taken only to favour
respondent No. 2.

(h) The petitioner has w de experience in the area of the
concerned work and it is considered nunber one Conpany
inthe country for the said activities. The
petitioner has technical know how in viewof its
foreign collaboration and trained personnel having
wi de experience with the petitioner

The petitioner also prayed for amendnent which was
granted on 27.3.1998. As per the said anendnent, t he
petitioner nmade avernents to the effect that during the course
of discussion wth the Minicipal Corporation as well as City
Engi neer of the Corporation, the representative of t he
petitioner-Conpany made offer to give discount of 5%in total
price offered if both the tenders in respect of Atladra and
Gaj arawadi were accept ed. However, the petitioner was
inforned by the said officers that both the tenders are
different and distinct and they cannot be cl ubbed together
and, therefore, the petitioner was prevented by the City
Engi neer and the Municipal Comnissioner fromputting such
conditional offer in giving discount in the final offer if
both the contracts are given to the petitioner, whereas the
Corporation allowed respondent No. 2 to put such conditiona
offer of discount and the Standing Committee relied on such
discount. It was the Standing Conmittee which thus took into
account an extraneous condition and material which was not
part of the public notice and tender and was never considered
before the Technical Conmittee or Minicipal Conm ssioner at
any point of tine.

#. Wile issuing notice on the petition on 27.3.1998, this
Court al so gr ant ed ad-interim relief restraining the
Corporation fromawarding the contracts to respondent No. 2
for the aforesaid two plants and to maintain status quo in
respect of both the contracts and tenders.

#. |In response to the notice issued by this Court, respondent
No. 1-Vadodara Municipal Corporation as well as respondent
No. 2-Ms Hydraulic & General Engi neers have appeared through



their respective counsel and have also filed separate detail ed
affidavits in reply. Besides filing an additional affidavit
dated 7.4.1998, the petitioner has also filed affidavits in
rej oi nder to the reply affidavits of the respondents.
Repondent No. 2 has also filed affidavit in surrejoinder

#. On behalf of the Muinicipal Corporation affidavit dated
15.4.1998 is filed by M MP. Sutaria, Assistant Minicipa

Conmi ssi oner and also by M S.D. Shah, Executive Engi neer
(El ect. & Mech.) on the sane day making the follow ng
averments : -

6.1 Based on the prices quoted for both the plants and in
view of the GGujarat Pollution Control Board notice and Suo
Mot u proceedi ngs being Special Civil Application No. 2795 of
1997 pendi ng before this Court, the Minicipal Conmm ssioner and
the Tender Committee of the Corporation felt that both the
petitioner as well as respondent No. 2 be awarded contract
for one plant each and accordingly proposals were sent to the
Standing Committee for approval. After considering all the
rel evant aspets and facts and circunstances the Standing
Conmitteee by its resolution dated 19.3.1998 awarded the work
to respondent No. 2 who had offered further discount if both
the jobs were awarded to them vide their final offer
Respondent No. 2 was infornmed by the Corporation vide its
letter dated 24.3.1998 about the awardi ng of the work and the
work orders have been issued on 27.3.1998 vide CE Qutward No.
823 and 824. The said orders were duly accepted by respondent
No. 2 vide their letter dated 27.3.1998. It is necessary to
i mediately conmission the plants and to conplete the project
in view of the requirenents of the Gujarat Pollution Control
Board and considering the direction issued by this Court in
the Suo Motu pollution matters.

6.2Both the petitioner and respondent No. 2 had offered
their revised offers dated 8.12.1997, received and opened by
the Corporation on 9.12.1997. Respondent No. 2 had offered
di scount if the contracts for both the plants were awarded to
respondent No. 2, but no such discount was offered by the
petitioner on 8/9.12.1997 or even while offering its further
revised price bid on 16.1.1998. On 16.1.1998, the petitioner
revised its bid for ..... ... .. .. . L. J

Gaj arawadi plant at Rs. 2,04, 43, 254/-.

So far as respondent No. 2 is concerned, respondent

No. 2 offered on 23.1.1998 the final bids - for Atladra plant
at Rs. 1, 94, 51, 250/ - and for Gaj arawadi plant at Rs.
2,02,25,025 and further indicated that if both the jobs are to
be awarded to respondent No. 2, the bid for Atladra plant
woul d be at Rs. 1,89,52,500/- and for Gajarawadi plant Rs.



2,00,12,130/-. The said bids of both the parties including
di scount from respondent No. 2 were received before the
proposal was put up before the Standing Committee. Annexure 3
is a copy of summary show ng conparison of price bids of the
parties.

6.3 Annexure 3 referred to above and produced before the
Court is also set out verbatimas under :-

EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE

| Sr. | I TEM | STP AT ATALADARA STP AT GAJARAW
D | R |
| No. | T
----------- | E |
| | | H NDUSTAN | HYDRAULI C | H NDUSTAN | HYD
AULI C | M|
| | | DORR | & GENERAL | DORR | &
| DORR | & | DORR | & | DORR | & |
DORR | & | DORR | & | DORR | & | DOR
| & | DORR | & | DORR | & | DORR
| & | DORR | & | DORR | & | DORR
| & | DORR | & | DORR | & | DORR
& | DORR | & | DORR | & | DORR | &
| DORR | & | DORR | & | DORR | &
DORR | & | DORR | & | DORR | & | DO
R | & | DORR | & | DORR | & | DORR
| & | DORR | & | DORR | & | DORR
| & | DORR | & | DORR | & | DORR
| & | DORR | & | DORR | & | DORR | &
| DORR | & | DORR | | |
| | | OLIVER | ENG NEERS | OLIVER | ENG
NEERS | R |
| | | | | |
| K|
| | | | | |
| S |
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| Provided Price | Invalid as VMC | Provided Price | Invalid as VMC |
I

| | Price sub- | for the addi- | asked both the | for the addi- | ask
d both the | |
| | mtted on | tional items | parties to | tional items | par

ies to | |



| | 25/9/97 by | only keeping | submit revised | only keeping | sub
it revised | |

| | the bidders | the original | price bid | the original | pr

e bid | |

| price bid | based on tech- | |

| | the traders | valid | nical discus- | valid | nic
| discus- | |

| | | | sion to bring | | sio
to bring | |

| | | | both the | | bot
t he | |

| | | | parties at par | | par
ies at par | |
JJJJJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIAIIIIIIIIIIIAI-- - - | -
S RREEEEREEEEES | e | e | e IEEEEEETEE
R B BT EEERTREES | e | e | e | -
---------- I e I e T IEETEEEETEE
St BEEEETEEEEEEE I e | e | e |-
------------ I B e B e IR TEEEETEE
SRR BEEEEETEEEERREES | e I e | e |-~
----------- I e LT BT PEEE EEEE T BEETERERTREES
S NEEEEEEEEEEEREES | e | e I e | ----
---------- I B BT e eI IETEEI IREEERTEEEE
S REEEEEEEEEEEEEE | e | e | e | -] -
--------- I e B e IEEEETEEERTEE
S AR REEEEEE | e | e | e IEEREEES

| 2 | Prices as | | | |

| | per revised | | | |
| |
| | Price Bid | Rs.258,24,380 | Rs.199,50,000 | Rs.224,14,790 | Rs.
12,89,500 | |
| | opened on | | | |

| |
| | 09/12/97 | | | |



| | Rebate if | | | |

| |
| | both the | | | |

I I
| | plants are | - | 2.50% | -
2.50% | |
I | awar ded I I I I

| 3 | Prices after| | | |
I I
| | Negotiation | Rs.191,07,398 | Rs.194,51,250 | Rs.204,43,254 | Rs.
02, 25,025 | |
| | VMC with the| | |

I I
| | Vendors | | | |

| | Rebate if | | | |
I I
| | both the | | (5% on |
(6% on | |
| | plants are | - | Rs.199, 50, 000) | - | Rs.
12, 89, 500) | |
I | awar ded I I I I



| 4 | Final Prices| | | |
I I
| | when the | Rs.191,07,398 | Rs.189,52,500 | Rs.204,43,254 | Rs.
00,112,130 | |
| | jobs awarded| | | |

NOTE: By awarding both the jobs to Ms.HGE (Hydraulic & General Engi neehe
jobs to Ms. HGE (Hydraulic & General Engi neehe jobs to Ms.HGE (Hydraulic & Ge
eral Engi neehe jobs to Ms.HGE (Hydraulic & General Engi neehe jobs to M s. HGE
Hydraulic & General Engi neehe jobs to Ms.HGE (Hydraulic & General Engi neehe j
bs to Ms. HGE (Hydraulic & CGeneral Engi neehe jobs to Ms.HGE (Hydraulic & Gene
al Engi neehe jobs to Ms. HGE (Hydraulic & General Engi neehe jobs to Ms.HGE (H
draulic & General Engi neehe jobs to Ms.HGE (Hydraulic & General Engi neehe job
to Ms.HGE (Hydraulic & General Engi neehe jobs to Ms.HGE (Hydraulic & Cenera
Engi neehe jobs to Ms.HGE (Hydraulic & General Engi neehe jobs to Ms.HGE (Hyd
aulic & CGeneral Engineehe jobs to Ms.HGE (Hydraulic & General Engi neehe jobs
0 Ms.HGE (Hydraulic & General Engi neehe jobs to Ms.HGE (Hydraulic & General
ngi neehe jobs to Ms.HGE (Hydraulic & General Engi neehe jobs to Ms.HGE (Hydra
lic & General Engi neehe jobs to Ms.HGE (Hydraulic & General Engi neehe jobs to
M's. HGE (Hydraulic & GenerJJJJJJJJJJJJIJI]

savings to the Corporation is Rs. 3,67, 793/-

6.4 The Assistant Commissioner has further denied the

allegations made in para 13(AA) of the petition that the
representative of the petitioner had net the Minicipa
Conmi ssioner and the City Engineer and had nade offers to
gi ve discount of 5%in total price offered if both the
tenders of the petitioner in respect of Atladra and
Gaj arawadi plants were accepted. The other allegations made
in para 13(AA) of the petition are denied as false and
untrue and its is further stated that the petitioner was
aware when the revised price bids were opened on 9.12.1997
t hat respondent No. 2 had offered joint discount for both
the plants. It is stated that the revised price bid given
by respondent No. 2 indicating the discount for both the
plants and giving further discount during negotiation by
respondent No. 2 was on their own volition and that the



petitioner chose to give its own offer wthout giving any
di scount and the petitioner was not prevented in any nanner
what soever fromgiving revised price bids and final bid
indicating any further reduction by way of discount if they
so chose. However, the petitioner did not submt the price
bids showing the discounts and it was petitioner's own

decision. It is further stated that during the Standing
Conmittee nmeeting respondent No. 2 was not called for
further reduction in prices as alleged or otherw se. The

The Standing Conmittee took the decision in its discretion
and conpetence keeping in nmind the offer of respondent No.
2 regarding further discount if both the works are given to
respondent No. 2. The allegation that respondent No. 2
was allowed to reduce the price behind the back of the
petitioner is denied.

6.5In his affidavit of even date, the Executive

Engi neer (El ect. & Mech.) of the Corporation has stated
that on 9.12.1997 in presence of both the parties, the
revised price bids were opened and, therefore, both the
parties were given full opportunity in negotiation to submt
their final revised price bids. The averments made by the
petitioner about the technol ogy and net hodol ogy are deni ed.
It is also stated that the petitioner knew about the
di scount offered by respondent No. 2 in their revised price
bid on 9.12.1997 and the petitioner has never desired nor

guoted any such discount even after 9.12.1997. The
allegation that the petitioner was prevented from giving
joint offer for the two tenders is denied. There was

nothing to prevent the petitioner fromgiving such di scount
while submitting its final revised price bid on 16.1.1998.

#. Affidavit inreply is also filed by M J.S Doshi
Conmer ci al Manager of respondent No. 2-Conpany on 7.4.1998
stating that after quoting its revised price of Rs.

1,99,50,000/- for Atladra STP and Rs. 2,12,89, 500/ for
Gaj arawadi STP, respondent No. 2 had offered to give
di scount of 2.5% on the quoted prices in case orders for
both the plants were awarded to respondent No. 2. It is

further averred that the petitioner-Conpany was aware about
such additional discount offered by respondent No. 2 in the
revised price bid and the petitioner-Conpany did not object
to the consideration of the said additional discount in the
revised price bid. Hence, the petitioner- Conpany is
estopped from challenging the consideration of the said
di scount offered by respondent No. 2. It is submitted that
respondent No. 2 had offered the aforesaid discount if both
the projects were given to them because getting both the
projects would save them the additional cost of draw ng,
engi neering, design and project managenent cost, the benefit
of which they wanted to pass on to respondent No. 1



Cor por at i on. It is a commpn practice to offer additiona
di scount, and the petitioner-Conmpany could have availed of
the opportunity to offer such additional discount, but chose
not to do so, even at the tinme of price negotiation on
16. 1. 1998. Respondent No. 2-Conpany has undertaken severa
Di gester Dome replacenent work which is the nost critica
and tinme consuming job in both these tender works.
Respondent No. 2- Conpany have carried out 10 such
repl acenent of Digester Dome at Minicipal Corporation at
Del hi, whereas the petitioner-Conmpany has not carried out
the work of replacenent of Digester Done and have no
experience in the said regard which is basic and fundanent al
thing required for <carrying out and in conpleting the
revamping work of Atladra STP and Gajarawadi STP. The
details of works of conplete digesters constructed by
respondent No. 2 and repl acement of digester domes carried
out by respondent No. 2 are produced at Annexure "V' to the
reply affidavit.

In the reply affidavit on behalf of respondent No.

2, it is further submtted that when the revised price bids
were opened on 9.12.1997, the price offered by respondent
No. 2 was |lower than that offered by the petitioner by a
substantial margin for both the plants, but surprisingly on
16. 1. 1998, t he petitioner- Conpany had sone price
negotiations wthout the know edge of r espondent No.
2- Conpany and suprisingly, wthout any change in the
spei fications and scope of work, the petitioner reduced the
price for Atladra by Rs. 67 lacs (approx.) and Gajrawad

STP by Rs. 19 lacs (approx.). It was because of the
know edge of the offer of respondent No. 2 opened on
9.12.1997 that the petitioner had further reduced its bids
on 16.1.1998. When t he Cor porati on permtted the
petitioner-Conpany to negotiate and revise the price on
16.1.1998, and that since respondent No. 2 was earlier

[ owest, on 23.1.1998 the Corporation called upon respondent
No. 2 to negotiate and nake the final offer. Accordingly
respondent No. 2 further reduced the prices for the two
plants with a further discount if both the contracts were
awarded to respondent No. 2. The details of the offer are
al ready given as per schedul e reproduced in this judgment.

#. Affidavits in rejoinder are filed by M P.D. Nathani
Manager of the petitioner-Conpany on 30.4.1998 naking the
foll owi ng avernents and subni ssions : -

8.11t was on account of the suggestion of the

petitioner that digester dome should be constructed of RCC
instead of MIld Steel donme suggested by respondent No. 2
that the Corporation decided to go for RCC Done and called
for submitting revised price bids as per their letters dated



8.12.1997. After having conme to know the offer of the
petitioner made on 16.1.1998, respondent No. 2 reduced its
offers for Atladra and Gajarawadi plants and, therefore, it

was expected fromthe respondent-Corporation to discuss and
finalize the price bids in presence of both the parties
after receiving the final offers in sealed cover and to
accept the lowest price by holding open discussions which
may avoid any allegation of arbitrariness, mala fides and
favouritism However, the respondent-Corporation did not
accept such wel | -known procedure.

8. 2 Respondent No.2 while giving revised offer on

23.1.1998 had given further discount but had not given the
discount if both the plants were to be given to them and
that such of fer was subsequently created so as to obtain
such contracts in collusion with the respondent-Corporation

8.3The price offered by the parties was required to be
conpared taking into account the operation and naintenance
costs which was also required to be nmentioned in the tender
docunents and that conparing the sanme, it is clear that the
petitioner's offer is lower for both the plants even w thout
any additional discount to be offered by the petitioner if
both the contracts are awarded to the petitioner. The
following figures are given to support that contention :-

Price offeredPrice offered by

by petitioner Respondent No. 2

For Atladra Project

Price quoted 1,91, 07,3981, 89, 52, 500

i) O&Mcost for 14, 28, 000 21, 66, 000

two years at the
rate of Rs. 7.14
lacs in case of
petitioner and
Rs.10.83 lacs in
case of Resp.No.?2

2,05, 35,398 2, 11, 18, 500

i) Less: Scrap
val ue 50, 000 65, 000



Total Cost 2, 04, 85, 398 2,10, 53,000

For Gaj arawadi Project
i) Price quoted 2,04, 43, 254 2,00, 12, 130

ii) O&M cost for 14, 28, 000 21, 66, 000
two years at the
rate of Rs. 7.14
| acs in case of
petitioner and
Rs. 10.83 lacs in
case of Resp.No.2

2,18,71,2542,21,78, 130

iii) Less: Scrap
val ue 50, 000 65, 000

Total Cost 2,18, 21, 254 2,21,13,130

Project at: Petitioner Resp. No. Difference in
of fer offer of fier

Atl adra Rs. 2, 04, 85, 398 Rs. 2,10, 53,500 Rs.5,68, 102

Gaj ar awadi Rs. 2, 18, 21, 254 Rs. 2,21,13,130 Rs.2,91,876

It is submtted on the basis of the aforesaid

cal cul ati ons t hat t he price of f ered by t he
petitioner-Conpany for both the contracts, wthout any
addi tional discount, is lower than the price offered by
respondent No. 2 by Rs. 8,59,978/- and that the
petitioner-Conpany is further prepared to offer 5% di scount
if both the contracts are awarded to it which work out to
Rs. 19,72,532-60 meking it a final price of Rs.
3,74,78,119-40 as agai nst t he t ot al cost of Rs.
4,31, 66,630/ - offered by respondent No. 2 and that the
Corporation stood to benefit to the tune of Rs.28,32,150-60
when both the contracts are awarded to the petitioner

8.51t is further averred in the rejoinder affidavit as
under : -



"The respondent-Corporation ought to have inquired

into the details and datas regarding working of
respondent No. 2, its experience and know edge in
the area of such highly skilled technical contracts,
whi ch the respondent-Corporation has failed to do
so. | say that respondent No. 2 has failed to
satisfactorily conplete its project in respect of
di gester domes and the workmanshi p of respondent no.
2 has proved a total failure, which is crystal clear
fromthe fact that respondent No. 2 was given
contract by Municipal Corporation of Delhi for its
Sewerage Treatnent Plant at Okhla for digester done
repl acenent work. |In the vyear 1984-85 respondent
No. 2 was to replace 10 nos. of digester dones. 6
new di gesters with 27 dianeters and 3 gas hol ders of
25 dianeters were to be installed as per the
contract. It is pertinent to nention that both the
said projects are not yet conpleted. Even penumatic
testing og dones to check porosity is not yet over.
Cabl es and electric panels are yet to be installed.
Thi s speaks vol umes about the workmanship of
respondent No. 2. Whereas, against that t he
petitioner has w de experience and having foreign
col |l aboration, and as a result of t hat t he
petitioner has high tech know how and expert
technology in this field. The petitioner-Conmpany is
in operation since 1951 and the petitioner has wide
experience in the area of construction/repl acenent
of digester dones, installation of new digester
dones etc. For ready reference, a catalogue
contai ni ng custonmers for whom the petitioner has
worked is annexed hereto and marked Annexure P2 to
this affidavit in rejoinder."

#.  On behalf of respondent No. 2 affidavit in surrejoinder
is filed and the allegations nmde about the know edge,
performance of respondent No. 2 in the rejoinder affidavit

are denied. It is subnmitted that various factors have been
considered by respondent -Corporation while accepting the
techni cal bid of respondent No. 2- Conpany. It is also

submtted that the respondent-Corporation had made it clear
that the operati on and nmi ntenance cost of the plants for

one year wll be included and accordingly in the price
of fered the operation and maintenance costs of both the
plants for one year is included. It is also stated that the

respondent - Corporati on had not asked either of the parties
to quote their prices by including operation and mai nt enance
costs for the period exceeding one year. It is subnmtted
that the operation and maintenance cost for additional two
years was not a condition of tender. The figures nentioned



in the rejoinder affidavit are contested as not correct and
absolutely irrel avent.

##. At the hearing of the petition, the | earned counsel for
the petitioner took the Court through the pleadings and
submtted that the opportunity given to respondent No. 2 to
reduce its price after 16.1.1998 was behind the back of the
petitioner and, therefore, the entire process was vitiated
as respondent No. 2 could reduce its offer after having
cone to know about the offer nmade by the petitioner
Further detail ed subm ssions are referred to hereinafter

##. On the other hand, M P.G Desai, |earned counsel for
respondent No. 1 - Corporation and M S.N. Shelat with M
Adesara for respondent No. 2-Conpany submitted that in view
of the decisions of the Apex Court in the case of Tata
Cellulor vs. Union of India, AR 1996 SC 11, Sterling
Conputers vs. Ms. M & N Publications Ltd. AIR 1996 SC
51, and the decision of this Court in the case of Degrenont
(1) Ltd. VS. Muni ci pal Corporation, Surat, 37(2) GR 23,
this Court would not act as an appellate authority and that
l[imted scope is nmerely to see whether the decision naking
process is fair or not. It is subnitted that once the
petitioner mssed the bus by not quoting addditiona

discount if both the contracts were awarded to t he
petitioner, it is not open to the petitioner to nmake any
gri evance agai nst such additional discount already offered
by respondent No. 2-Conpany being taken into account by the
Standi ng Committee. It is subnmitted by the | earned counse

for the respondents that once the Corporation found both the
petitioner and respondent No. 2 to be conpetent from the
technical point of view, the Corporation considered the
price factor and found that the price bids offered by

respondent No. 2 were the lowest in view of the additiona
discount if both the contracts were to be awarded to
respondent No. 2 and that such practice of giving

additional discount if both the contracts are awarded to
that particular party is very well-known and that such
addi tional discount cannot be said to be a conditional offer
as held by this Court in the order dated 30.12.1993 in
Special Cvil Application No. 10614 of 1993 which order was
confirmed by order dated 7.3.1994 in Letters Patent Appea
No. 85 of 1994.

In view of the above, it 1is submitted that the
petition deserves to be dismssed. It is also stated that
t he contracts wer e al r eady awar ded by t he

respondent - Cor porati on to respondent No. 2 on 27.3.1998 and
work orders are also given but in view of the order of
status quo, no work is being carried out and, therefore, in
view of urgency of the projects, the ad-interiminjunction



may be vacat ed.

12. Before dealing with the rival contentions on facts,

it is necessary to set out the principles on the touch-stone
of which this Court is required to examne the rival
contentions. In the case of Tata Cellular wv. Uni on of
India, AIR 1996 SC 11, the Hon'ble Suprenme Court has |laid
down the follow ng broad principles which the Court should
bear in mnd while examning the challenge to selection of a
party for awardi ng contracts :-

(1) The nodern trend points to judicial restraint in
adm ni strative action.

(2) The Court does not sit as a court of appeal but
nerely reviews the manner in which the decision was
made.

(3) The Court does not have the expertise to correct the
adm ni strative deci sion. If a review of t he
adm nistrative decision is permtted it wll be
substituting its own decision, wthout the necessary
expertise which itself may be fallible.

(4) The terms of the invitation to tender cannot be open
to judicial scrutiny because the invitation to
tender is in the realm of contract. Nor mal |y
speaki ng, the decision to accept the tender or award
the contract is reached by process of negotiations
t hrough several tiers. More often than not, such
decisions are made qualitatively by experts.

(5) The Government must have freedom of contract. In
other words, a fairplay in the joints is a necessary
concomtant for an admnistrative body functioning
in an admnistrative sphere. However, the decision
must not only be tested by the application of
Wednesbury principle of reasonabl eness but nust be
free from arbitrariness not affected by bias or
actuated by nal afi des.

(6) Quashing decisions nay inpse heavy admnistrative
burden on the administration and |ead to increased
and unbudget ed expenditure.

Since the duty of the Court is to confine itself to

the question of legality, wthin the frame work of the
af oresaid broad principles, the Court is required to ask the
foll owi ng questions :-



(1) Whether a decision-nmaking authority exceeded its
powers ?

(2) committed an error of |aw.

(3) coomitted a breach of the rules of natural justice.

(4) reached a decision which no reasonable Tribuna
woul d have reached or

(5) abused its powers.

Thereafter, it is not for the Court to determne

whet her a particular policy or particular decision taken in
the fulfilnment of that policy is fair. It is only concerned
with the manner in which those decisions have been taken.
The extent of th duty to act fairly will vary fromcase to
case. Shortly put, the grounds upon which an adm ni strative
action is subject to control by judicial review can be
classified as under :-

(i) Illegality : This neans the decision maker nust
understand correctly the law that regulates his
deci si on- maki ng power and nust give effect to it.

(ii) Irrationality, nanmely, Wdnesbury unreasonabl eness.

(iii) Procedural inpropriety.

In all these cases the test to be adopted is that
the Court should, "consider whether sonething has gone wong
of a nature and degree which requires its intervention..."

What is this charming principle of wednesbury
unr easonabl eness ?"

Lord Geene MR in R Vs. Tower Hanl ets London
Bor ough Council, ex Chetni k Devel oprment Ltd., (1988) AC 858
at page 873 has sunmmarised the principle as follows : -

"The Court is entitled to investigate the action of
the local authority with a view to seeing whether or
not they have taken into account matters which they
ought not to have taken into account, or conversely,
have refused to take in account or neglected to take
in account, matter which they ought to take into
account. Once that question is answered in favour
of the local authority, it nay still be possible to
say that although the Ilocal authority had kept
within the four corners of the natters which they
ought to consider, they have nevertheless cone to
the conclusion so unreasonable that no reasonabl e
aut hority coul d ever have cone to it.. In such a
case, again, | think the Court can interfere. The
power of the Court to interfere in each case is not
as an appellate authority to override a decision of



the local authority, but as a judicial authority
which is concerned, and concerned only, to see
whet her the local authority has contravened the |aw
by acting in excess of the power which Parliament
has confined in them.."

The nmodern statenent of the principle is found in
the speech of Lord Diplock in Council of Cvil Service
Unions v. Mnister for the Gvil Service (1985 (1) AC 374).

"By "irrationally" |I nmean what can now be succinctly
referred to as "Wednesbury unr easonabl eness"
(Associ ated Provincial Picture Houses v. Wdnesbury
Corporation (1948) 1 KB 223 (233). It applies to a
deci sion which is so outrageous in its defiance of
l ogi c or of accepted nmoral standards that no
sensi bl e person who had applied his mnd to the
guestion to be decided could have arrived at."

13. Keeping the aforesaid broad framework of principles

in mnd, for applying the aforesaid standards for testing
the legality of the inpugned resolutions passed by the
Standing Conmittee of the r espondent Cor porati on on
19-3-1998, the follow ng factual aspects are required to be
cl ear ed.

The | earned counsel for the petitioner has urged

that the offer of special discount by respondent No. 2 was
not made known to the petitioner and that in any case, the
petitioner was prevented from maki ng such an order

Si nce t he revised price bids were opened on

9.12.1997 in presence of the representatives of t he
respective parties, on the basis of the material on the
record of these proceedings it would be reasonable to assune
that both the parties i.e., petitioner as well as respondent
No. 2 were aware of the offers nmade by each other. It is
true that the offer made by respondent No. 2 inits letter
dated 8.12.1997 (which was opened on 9.12.1997) contained
the revised price bid in the Annexures to the letter, while
the offer of additional or special discount of 2.5% if both

the contracts were awarded to the respondent No. 2, was
contained in the body of the letter but not in the annexures
to the letter. In this petition under Article 226 of the

Constitution, however, it is not possible to give a finding
that only the revised offer incorporated in the annexures to
the letter dated 8.12.1997 of Respondent No. 2 was
di scl osed to the petitioner and not the contents of the said
letter dated 8/12/1997. The Court nust, therefore, proceed



on the footing that the entire revised price bid of
respondent No. 2, including the offer of 2.5% discount if
both the contracts were awarded to the respondent No. 2,
was known to the petitioner. Even then the petitioner did
not offer any additional or special discount, if both the
contracts were to be awarded to the petitioner. In fact,
there is no letter fromthe petitioner to the respondent
Corporation of any date prior to or on the date of neeting
of the Standing Committee nmking the grievance that its
representative was prevented from giving such an additiona
or special discount by the Minicipal Conm ssioner and the
City Engineer. Such a grievance is nade for the first tine
before this Court, through an anendnent which was of course
gi ven on 27th March, 1998, before issuance of the notice by
this Court. Hence, there is no substance in any of the
af oresai d grievances.

14. Before proceeding further, it is also required to be
nmade clear that giving of such additional or special
di scount, if both the contracts are awarded to the party,
cannot be said to be a conditional offer as already held by
this Court in Special Gvil Application No. 10614 of 1993
deci ded on 30.12.1993 which decision was confirmed by the
Letters Patent Bench in L.P.A No. 85 of 1994 deci ded on
7.3.1994. Hence, the contention wurged on behalf of the
petitioner that such special or additional discount offered
by the respondent No. 2 ought not to have been considered,
cannot be accept ed.

15. The first Jlegal challenge made on behalf of the
petitioner is that the petitioner and respondent No. 2 were
not called for negotiations or submtting final revised
price bids on the sanme date and at the sane tine but
respondent No. 2 was called upon to submit the final price
bid on 23.1.1998, after comng to know the final price bid
of fered by the petitioner on 16.1.1998, and therefore, the
petitioner was at a di sadvant age, and thus, the
respondent - Cor porati on had acted arbitrarily in considering
the offer nade by respondent No. 2 behind the back of the
petitioner.

The st and of t he Cor porati on in its

Affidavit-in-Reply appears to be that the offer made by the
petitioner on 16.1.1998 was not disclosed to respondent No.
2. That statenent prina facie appears to be true because if
of fer nade by the petitioner on 16.1.1998 were disclosed to
respondent No. 2, in all probability respondent No. 2
woul d have reduced its offers so as to bring them bel ow the
of fers nade by the petitioner - both for the Atladra plant
as well as for the Gajarawadi plant, but as a matter of
fact, the offer of respondent No. 2 turned out to be |ower



only for the Gajarawadi Plant, whereas its offer for the
Atl adra Plant remained higher. 1It, therefore, appears to
t he Court t hat whil e t he conduct of t he
respondent - Cor porati on cannot be stigmatised as arbitrary,
t he respondent - Corporation acting through the Standing
Conmittee or the Minicipal Conmm ssioner did not act in a
prudent manner, in not requiring the petitioner as well as
respondent No. 2 to subnmit their final bids on the sane
date and at the sane tine.

There nmay be difference of opinion on the question

as to which is the best method - Wether to call the parties
for open negotiations in presence of each other or whether
the parties should be required to submt their respective
final bids in sealed envel opes on the sane date and at the
same time or whether a technically nore conpetent party
should be first confronted with the final offers of the
other less conpetent parties so as to persuade the nore
conpetent party to reduce its bid. It would all depend on
the facts and circunmstances of each case and nature of the
project and the contract and the conpetence of parties.

In view of the stand of the respondent- Corporation

that both the parties (petitioner-Conpany and respondent
No. 2- Conpany) are equally conpetent, it nust be held that
the procedure followed by the respondent-Corporation is not
calling upon the parties to submt their final bids on the
same date was not the best possible procedure. However, the
Court would not interfere with the decision of an authority
nerely because the best possible procedure was not foll owed.

16. The next mmjor grievance urged on behalf of the
petitioner relates to the date when the additional or
speci al discount was offered by respondent No. 2. The
avernents made in the petition created an inpression as if
after the Municipal Comn ssioner sent recommendations to the
Standing Committee to award contract for the Atladra Plant
to the petitioner and the contract for Gajarawadi plant to
respondent No. 2 (on 16-3-1998), the Standing Committee
gave an opportunity to respondent No. 2 to offer such
addi ti onal or special discount, and therefore, the Standing
Conmittee acted arbitrarily in giving such an opportunity to
respondent No. 2, without giving a simlar opportunity to
t he petitioner.

However, in the affidavit filed on behalf of
respondent No. 2 as well as inthe affidavit filed on
behal f of the respondent-Corporation, it 1is stated that

first such additional discount at the rate of 2.50% offered
by respondent No. 2 was contained in its revised price bid
opened on 9.12.1997 in presence of the petitioner i.e.



2.50% o0on Rs. 1,99,50,000/= for the Atladra Plant and 2.50%

on Rs. 2,12,89,500/= for Gajarawadi plant; and again on
23.1.1998, while reducing its separate price bids for the
two plants to Rs. 1,94,51,250/= and Rs. 2,02,25,025/=

respectively, respondent No. 2 reiterated its offer for
special discount with the nodification that it offered 5%
di scount on the above price of Rs. 1,99,50,000/= for the
Atl adra plant and 6% di scount on Rs. 2,12,89,500/= for the
Gaj arawadi pl ant.

Unfortunately, the letter on behalf of respondent

No. 2 containing the aforesaid offer of joint discount or
reduction in the price even for individual contracts said to
have been nade on 23.1.1998 is not produced al ongwi th any of
the affidavits filed on behalf of the respondents. Thi s
reference to absence of a copy of the said letter on record
of the present proceedings is required to be nmde because
serious grievance has been made on behal f of the petitioner
that if such an offer (for addition or special discount of
5% and 6% if both the contracts were to be awarded to
respondent No. 2) were on the record of the Corporation, a
senior |AS Oficer |I|ike the Minicipal Conm ssioner, would
not have mssed the same while naking reconmendations to the
Standing Committee on 16.3.1998 i.e., 7 weeks after the
of fer was made by respondent No. 2 on 23.1.1998. Although
the two separate reconmendations dated 16.3.1998 of the
Muni ci pal Conmi ssioner are produced at the hearing of the
petition, no affidavit is filed by t he Muni ci pa
Conmi ssi oner but affidavits are filed by the Asstt.
Muni ci pal Commi ssioner and the Executive Engineer of the
Cor por at i on. It is , therefore, subnmitted that if (as
averred on behalf of the respondents) such an offer was made
on 23.1.1998, and if the Standing Conmittee could notice the
addi ti onal or special discount, it wuld be too nuch to
bel i eve that the Minicipal Conmmssioner and the City
Engi neer woul d not have noticed such an inportant additiona
or special discount, especially because the discount stated
to have been offered at the tine of opening of the revised
price bids on 9.12.1997, was only 2.5% whereas the offer
for such additional or special discount said to have been
made on 23.1.1998 was 5% for Atladra Plant and 6% for
Gajarawadi Plant, on the respective prices offered on
9.12.1997.

17. The objections raised by the | earned counsel for the

petitioner are indeed form dable. The two affidavits filed
on behalf of the respondent-Corporation are delightfully
vague on the question as to whet her t he Muni ci pa
Conmi ssi oner had noticed the special discount offered either
inthe revised price bid of respondent No. 2 opened on
9.12.1997 or in the final price bid offered by respondent



No. 2 on 23.1.1998. I ndeed the Muni ci pal Comni ssioner's
recomendati ons dated 16.3.1998 al so do not contain even a
whi sper about such offer. However, the |earned counsel for
the petitioner submitted at the hearing that the Muinicipa

Conmi ssioner was of the viewthat in order to get both the
projects completed in tine, the Atladra Plant contract
shoul d be awarded to the petitioner and the Gaj arawadi Pl ant
contract should be awarded to Respondent No. 2 and that
since nore inportance was given to the tinme factor in view
of the notice of the GPCB and pendency of suo-noto
proceedi ngs before this Court, the special discount aspect,
if both contracts were to be awarded to respondent No. 2,
was not at all referred to in the recomrendati ons.

Even if that was the view of t he Muni ci pa

Conmi ssioner, the Municipal Conm ssioner was expected to
bring this inportant aspect to the notice of the Standing
Conmittee while nmaking the recomrendations. So also, a
prudent man acting in place of the Standing Conmittee,
inclined to give due weightage to the special discount
of fered by Respondent No. 2 might have required both the
parties to indicate such special discount, before taking the
final decision, especially because both the parties are
considered by the Corporation to be equally conpetent.
However, since inmprudence is not necessarily arbitrariness,
this Court would not like to interefere with the decision of
the Standing Conmittee at this stage in view of the
foll owi ng considerations :-

(i) The constraints of judicial review require that the
Court should not sit in appeal over the decision of
a statutory authority.

(ii) Replacenent/installation of the sewage treatnent
plants is required to be done on an urgent priority
basis, and therefore, any intervention by this Court
at this stage, would nean that the projects of
repl acenent/ installation of the sewage treatnent
plants and actual conmencenent of their operation
woul d further be delayed for quite sonetine.

(iii) As quoted with approval by the Apex Court in case of
Tata Cellular Limted (Supra), Cive Lewis has
observed in his Judicial Remedies in Public Law 1992
Edition at page 294-5 as under :-

"The Courts now recognise that the inmpact on the
adm nistration is relevant in the exercise of their
remedi al jurisdiction. Quashi ng deci sions may
i mpose heavy adm ni strative bur den on t he
adm ni stration, divert resources towards reopening



decision, and lead to increase in unbudget ed

expendi t ure. Earlier cases took the robust line
that the |aw had to be observed, and the decision
i nval i dat ed what ever t he adm ni strative

i nconveni ence caused. The Courts nowadays recognise
t hat such an approach is not always appropriate and
may not be in the wider public interest. The effect
on the administrative process is relevant to the
Courts' renedial discretion and may prove decisive.
This is particularly the case when the challenge is
procedural, rather than substantive, or if the
Courts can be certain that the adm nistrator would
not reach a different decision even if the origina

deci si ons were quashed. Judges may differ in the
i nportance they attach to the disruption t hat
gquashing a decision wll cause. They nmay al so be
i nfluenced by the extent to which the illegality

arises from the conduct of the adm nistrative body
itself, and their view of that conduct.

After all, offering special discount, if both the
contracts are to be awarded to the same party, is a wel
known trade practice which the petitioner could have of fered
onits owmn. |If this Court were to intervene at this stage
there wll be further delay in the commencenent of the two
projects and in the intervening period there nay be cost
escal ati on which may further conplicate the issue.

19. In view of the above discussion, the petition is
dismissed. Rule is discharged. Ad-interim relief granted
earlier stands vacated.

Sd/ -
May 15, 1998 (M S. Shah, J.)

At this st age, the learned counsel for the
petitioner prays that the ad-interimrelief granted earlier
may be continued for four weeks in order to enable the
petitioner to have further recourse in accordance with |aw
In view of the facts and circunstances of the case, it is
directed that the ad-interimrelief granted earlier shal
continue till My 29, 1998

Sd/ -
May 15, 1998 (M S. Shah, J.)
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