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In this group of References, simlar question is involved
t hough worded slightly differently as indicated hereunder
and all these matters have been argued together taking
| TR No. 105/90 as a lead matter and both the sides have
filed therein a copy of the decision of the Tribunal in
. T. A No. 2037/ Ahd/ 86 in Kanchanjunga Investnents
Pvt.Ltd. (IVL), Ahnedabad Vs. |TO which decision has
been foll owed by the Tribunal in all these matters.

2. 1n I TR Nos. 105/90, 147/90, 192/90, 193/90,
195/90, 110/91, 115/91, 161/91, 173/91 and 187/91, the
guestion referred is worded as under: -

"Whet her, the Appellate Tribunal is right in |aw
and on facts in holding that tax deductible at
source shoul d be deducted and thereafter interest
shoul d be cal cul ated"?

In ITR Nos.217/91 and 392/92, the question
referred is worded as under: -

"Whet her, the Appellate Tribunal is right in |aw
and on facts in holding that the interest under
Section 215 of the Income Tax Act should not be
levied wthout giving credit for tax deducted at
sour ce?"

In | TR Nos.219/91, 227/91, 234/91, 14/92, 60/92,
61/ 92 and 283/92 the question referred reads as under: -

"Whet her, the Appellate Tribunal is right in |aw
and on facts in holding that interest under
Section 215 should be charged after giving credit
for the tax deducted at source which was not
actual ly deduct ed during the year but was



actual ly deducted and paid in the next year?"

In I TR Nos. 270/ 95, 62/96, 66/96, 68/96 and
69/ 96, the question referred is worded as under: -

"Whether the facts and in the circunstances of
the case, the Inconme Tax Appellate Tribunal is
right in holding that it is the tax deductible at
source and not the tax actually deducted at
source which is to be taken into consideration
whi l e conputing the interest under Section 215 of
the Incone Tax Act, 19617?"

In ITR No. 185/91, the question referred is
wor ded as under: -

"Whet her the Appellate Tribunal is right in |aw
and on facts in holding that credit has to be
given for tax deducted at source for the purpose
of charging interest under Section 215?"

In I TR No. 83/92, the question referred is
wor ded as under: -

"Whet her the Appellate Tribunal is right in |aw

and on facts in holding that assessed tax had to
be arrived at by reducing fromthe tax determ ned
on the basis of the regular assessment the anpunt
of tax "deductible" under Section 192 to 195 and
not the tax actually deducted at source in
accordance wth these statutory provisions and
thereby accepting the assessee's claim for
i nterest under Section 215?"

In ITR Nos. 284/ 95 and 285/95, the question
referred is worded as under: -

"Whet her the Appellate Tribunal is right in |aw

and on facts in directing the Assessing Oficer
to work out the anpunt of tax deductible at
source on the amount of interest income and to
give due credit for the sane for the purpose of
working out the assessed tax under Section
215(5), notwi thstanding the fact that no tax was
in fact deducted at source?"

In I TR No. 220/91 and 51/92, the question
referred is worded as under: -



"Whet her, the Appellate Tribunal is right in |aw
and on facts in accepting the assessee's claim
and coming to the conclusion that <charging of
interest wunder Section 215 is to be conputed
after giving credit for tax deducted at source?"

In I TR No. 245/ 91, the question referred is
wor ded as under: -

"Whether, on the facts and in the circunstances

of the case, the Appellate Tribunal was right in
law in holding that in conmputing interest under
Section 215 of the |.T Act, 1961, the credit
should be given in respect of tax deductible at
source on the interest incone including in the
total incone although such tax was deducted and
credited to the account of the Central Government
in the next financial year by the party who paid
the interest incone?"

In ITR No. 27/92, the question referred is worded as
under: -

"Whet her, the Appellate Tribunal is right in |aw
and on facts in directing the I1.T.O to compute
the interest charged under Section 215 after
giving credit for tax deductible at source?"

In ITR No. 378/92, the question referred is worded as
under: -

"Whet her the Appellate Tribunal is right in |aw
and on facts in holding that the interest under
Section 215 of the |I.T Act should not be deducted
at source?

In ITR No. 285/ 92, the question referred is worded as
under: -

"Whet her, the Appellate Tribunal is right in |aw
and on facts in holding that interest wunder
Section 215 should be levied after giving credit
for tax deducted at source which was not actually
deducted during the year but deducted and paid in
t he next year?"



3. Though questions are worded slightly differently,

the controversy involved is the same and boils down to
the aspect whether in the said definition of the words
"assessed tax" incorporated in sub-section (5) of Section
215 of the Act for the purpose of Sections 215, 217 and
273, the tax determined on the basis of the regular
assessment is to be reduced by the anbunt of tax which
was deductible at source under the provisions nmentioned
therein or it was to be reduced by the anobunt of tax
actually deducted in accordance with those provisions.
According to the Revenue, it is the anobunt of tax which
is actually deducted at source, which was to be reduced
fromthe tax determined at the regular assessnment while
according to the assessee, the ambunt of tax which was
deductible was required to be reduced, notw thstanding
the fact whether the payer actually deducted it or not.
This distinction has a bearing on spelling out the
liability of the assessee to pay interest under Section
215(1) of the Act. If the advance tax paid by the
assessee in any financial year is less than 75% of the
assessed tax, sinple interest at the rate of 12% per
annum from 1st day of April next followi ng the said
financial year upto the date of the regular assessnent
becomes payable by the assessee upon the anmount by which
t he advance tax so paid falls short of the assessed tax.

4. In I ncome Tax Reference No. 105/90, the rel evant

assessment year is 1982-83. The return of income was
filed by the assessee on 31st July, 1982. The accounting
peri od shown separately for the source of income was 30th
Sept enber, 1981. The assessee's source of incone was,
inter-alia, interest inconme. |In respect of the interest
i ncome, tax was required to be deducted at source by the
payer at the tine of giving of «credit or making the
paynment, whichever was earlier, as provided by Section
194A of the Act. The tax was deducted by the payer
however, on 16.7.1982 i.e. after the financial year and
much after the interest incone accrued to the assessee.
The assessee was given credit of the ambunt which was
deducted by the payer from the assessee's interest
incone, but it was not to treated as tax deducted at
source as such, and was treated as assessee's deposit,
for which credit was given. The Assessing O ficer on
22.3.1985, inter-alia, ordered interest under Section 215
to be charged without giving any credit for the said

anount . The CT (Appeals), rejected the assessees

appeal against the charge of interest under Section 215
of the Act. The Tribunal, followed its decision in the
case of Kanchanjunga | nvestments Pvt.Ltd. Vs. I.T.0,

and holding that it squarely applied to the facts of
t hese cases which were identical, partly allowed the



appeal pertaining to interest wunder Section 215 and
directed the 1 TOto reconpute the interest after giving
benefit of the tax deducted at source fromthe interest
income. Similar orders were made in all other matters
fromwhich the aforesaid references arise. This is why
both the sides have placed the papers pertaining to the

decision of the Tribunal 1in the case of Kanchanjunga
I nvestnents Pvt.Ltd. on the record of the lead natter
bei ng I ncone Tax Reference No. 105/90. Since in al

these matters the Tribunal has incorporated by reference
its reasoning in its earlier decision in Kanchanjunga
I nvestnments Pvt.Ltd., we would refer to that reason to
the extent that it is relevant to the question involved
in these references. The aspect of interest under
Section 215 was considered in detail by the Tribunal in
par agraphs 5 onwards of its decision dated 7th June, 1988
in the case of Kanchanjunga Investnents. 1In that case,
the assessee had filed the estinmate of advance tax after
deducting fromtax payable on current incone the anopunt
of estimated tax deductible at source on interest income
receivable by it. The |1TO analysed the question of
deduci bility of the tax deductible at source for
conput ati on of advance tax payable and noted that the
entire interest income received by the assessee was from
conpani es. Wen the interest becane due to the assessee
at the end of their previous year, instead of crediting
the interest amount to the assessees' account, they
credited the sane to “interest payable account'. At that
point of tine no credit whatsoever was given to the
assessees' account and no tax was deducted at source.
The assessee on the other hand debited the interest
receivable by it not in the account of the payers, but to
“interest receivable account'. This estimated interest
was of fered by the assessee for taxation. The |ITO had
noted that this systemwas being foll owed by the assessee
consistently. It was further noted by himthat after a
| apse of several nonths and in sone cases exceedi ng even
two years, the payer conpanies had given the credit of
the interest payable by them to the assessee, to the
account of the assessee. It was at that point of tinme
that the tax was deducted by themfromthe interest
amount payable to the assessee. The payer conpanies then
sent a note to the assessee conpany and based upon such
not es, t he assessee conpany transferred from the
“interest receivable account', the interest receivable by
it fromthose conpanies to their respective accounts.
The | TO therefore, issued necessary notice to the
assessee to show cause as to why interest under Section
215 of the Act should not be charged wi thout giving
credit for the tax deductible at source fromthe interest
i ncome of the assessee, for the purpose of conputation of



advance tax. According to the assessee conpany, they
bonafide believed that the tax deductible at source on
the interest incone was to be reduced. The ITO was,
however, of the opinion that as per the systemfoll owed
by the conpanies of Sarabhai Goup of the assessee
conpany, tax was not deductible at source during the
financial year. He therefore, charged interest under
Section 215 of the Act without giving the credit for the
tax deductible at source for the purposes of conputation
of interest under Section 215, though credit was given
for the tax actually deducted at source for tax purpose
on the ground that the requisite certificate show ng
deduction of tax was produced before himat the tine of
t he assessment. The CT (Appeal) had confirned this
decision of the ITO The Tribunal held that t he
expression "assessed tax" had a specific neaning as
provi ded by Section 215 (5) of the Act and as per that
nmeani ng, the assessed tax would nean, tax determ ned on
the basis of regular assessnent as reduced by the anpunt
of tax deductible under the various provisions nmentioned

therein. It was held that in view of the specific
meaning of the expression "assessed tax", the word
"deducti bl e" occurring in Section 215(5) <could not be
confused for the meaning of term "deducted". The

Tribunal relied upon the decision of the Madras High
Court in CT Vs. Madras Fertilizers Ltd., reported in
149 I TR 703, in which the H gh Court while construing the
provi sions of Section 215 of the Act, held that, where
the tax was deductible at source, the person who had
failed to so deduct the tax at source, was liable to pay
interest and not the assessee, as otherw se, there would
be charging of interest twice on the anpbunt of tax in
relation to such inconme. The Tribunal directed the |ITO
to give credit for the anpunt of tax deducted at source
in conputation of the interest income of the assessee.
We have referred to the reasoni ng adopted by the Tribuna
in the context of the facts of Kanchanjunga |nvestnents,
because, as held by the Tribunal in its decisions from
whi ch the aforesaid references arise, the facts of al
these cases are also sinmlar and the point involved
identical, the Tribunal had followed its decision in
Kanchanj unga I nvestnments' case. Both the sides have made
their contentions on the footing that the facts as
regards the said question in all these matters are
simlar, the question involved sane and the reasoning
adopted by the Tribunal common, as reflected from its
deci si on i n Kanchanj unga | nvestnments' case.

5. It was contended by the | earned Counsel appearing
for the Revenue in these references that the entries nade



by the assessees in respect of the interest incone in the
“interest receivable account' and correspondi ngly made by
the payer - conpanies in the “interest payabl e account

should be treated as credit of interest to the account of
the assessees within the nmeaning of Section 194A of the
Act. It was contended that since the interest income was
offered for tax in respect of the relevant previous years
by these assessees, and since entries were nmade in

respect thereof in ‘interest receivable and interest
payabl e accounts' of the parties, the tax becane
deducti bl e at source at the tine when such credit was
given by making such entries. It was submitted that, in

any event, when the inconme had actually accrued in the
previous year in question and offered for tax in the
assessnment year by the assessees, it should be treated as
havi ng been credited to them wi thout any deduction being
made by the payers. It was contended that the assessees
knew that the tax would not be deducted by the payer
conpanies fromtheir interest incone during the financial
year and therefore, the tax was not deductible as

contenpl ated by Section 215 (5) of the Act. |In any event
after the credit was given by the payer conpany to the
assessee of the full interest incone wthout maki ng any

deduction of tax at source, the tax ceased to be
deductible at source and it becane the liability of the
assessee to pay the sane. It was contended that nerely
because the deduction was nmade by the payer at a |ater
point of time notwithstanding the credit earlier given,
it will not nmake such deduction a tax deductible at
source under the Act. It was contended that nerely
because credit was given at the regular assessnent of
such anount which was subsequently deducted and paid to
the Revenue by treating as a deposit of tax on behal f of
the assessee, it cannot be said that such an adjustnent
woul d absolve the assessee from its liability to pay
i nterest under Section 215 of the Act. It was contended
that the idea behind providing for paynment of advance tax
and deduction at source, was to recover the tax payable
by the assessee and if there was a shortfall, to
conpensate the revenue for loss of interest by making the
assessee liable to pay interest at the prescribed rate,
if the difference between the advance tax payable and the
assessed tax was wi der than 25 per cent. It was
t her ef or e, submtted that the word "deductible" in
Section 215(5) should be understood as the tax actually
deducted. Even if it was to be read as deductible, there
was hothing which was required to be deducted after the
credit of interest and since no anount remai ned
deductible after the credit in the “incone payable' and
“inconme receivable' accounts of the parties, there was no
guestion of reducing any deductible tax from the tax



assessed at the regular assessnent. It was contended
that the provisions of Sections 199, 202 and 205 indicate
that it is only when the tax is actually deducted at
source that the liability of the assessee ceases. It was
submtted that if the tax is not deducted at source and
it is treated as a deductible tax to be reduced from the
assessed tax and no interest is to be charged thereon, it
woul d frustrate the very object underlying Section 215 of
t he Act. It was also subnmtted that the consequence
ensui ng from non-deducti on of tax at source against the
payer are distinct fromthe liability of the assessee to
pay interest under Section 215 of the Act. It was
finally submtted that the use of the words " tax
deducti bl e"” in Section 215(5) can only nmean tax deducted
on or before 1st April of the financial year, because,
t he object of Section 215 is to see that 75 per cent of
the assessed tax is paid in the financial year and it is
only after the assessee has paid up 75 per cent of the
assessed tax inclusive of the anpbunt deductible as tax
wi t hout any reduction, that his liability to pay interest
will not arise.

6. The |learned Counsel appearing in all t hese

ref erences for the assessees, on the other hand,
contended that the word "deducti bl e" appearing in Section
215(5) was used in context of the advance tax conputed
under Section 209 of the Act. It was subnmitted that the
word deducti bl e should have the sane neaning in Section
215(5) as it had in Section 209 of the Act. It was
argued that the provisions of Section 209 cannot be given
a go-by, because when the advance tax was worked out
under as that provision, the assessee could not have
known that the tax will not be deducted at source by the
payer . It was further contended that the assessee, in
cases where credit is given to his account by the payer
but no intinmation is given, would have no reason to
suspect that the deduction would not be nade at source.
It was subnmitted that in cases where the inconme accrued
by way of interest at the end of the previous year which
ended in March, the assessee would not, even at the tine
of payment of his third instalnent by 15th March, know
whet her there would be any deducti on nade or not by the
payer. It was therefore submtted that the expression
"deductible at source" in Section 215(5) should carry the
same neaning as it has under the provisions of Section
209(1D)(a)(iii), which require the incone tax calcul ated
for the purpose of advance tax to be reduced by the
amount of incone tax which would be deductible during the
financial year, 1in accordance wth t he provi si ons
nmentioned therein, on any incone (as conputed before



al l owi ng any deductions admissible under the Act) on
which tax was required to be deducted, and which had been
taken into account in conputing the total inconme. It was
the net anpbunt of income tax calculated in accordance
with sub-clause (iii) that was, subject to clauses (c)
and (d), to be the advance tax payabl e.

7. Chapter XVII of the Act deals with collection and

recovery of tax and as provided by Section 190(1),
notwi t hstandi ng the fact that the regular assessnent in
respect of any incone is to be nade in a |ater assessment

year, the tax on such incone shall be payable by
deduction at source or by advance paynent, as the case
may be, in accordance with the provisions of this

Chapter. The provisions regarding deduction at source
are contained in Section 192 to 206B falling in Part "B"
of Chapter XVII while the provisions regarding advance

paynment of tax contained in Section 207 to 219 fall in
Part "C' of the said Chapter. As provided under Section
191, in the case of income in respect of which provision

is not made under this Chapter for deducting incone-tax
at the time of paynent and in any case where incone-tax
has not been deducted in accordance with the provisions
of this Chapter, income-tax shall be payable by the
assessee direct. Incone tax is deductible at source in
respect of any interest other than interest on securities
as provided by Section 194A of the Act, which inter-alia
| ays down that any person (not being an individual or a
H ndu undivided fanmly) who is responsible for paying to
a resident any income by way of interest other than
i ncone char geabl e under t he head "I nterest on
securities", shall, at the tinme of credit of such incone
to the account of the payee or at the tinme of paynent
thereof in cash or by issue of a cheque or draft or by
any other nopde, whichever is earlier, deduct incone-tax
thereon at the rates in force. Thus, when credit of such
income is given to the account of the payee, earlier than
the tine of actual paynent by any of the nodes indicated,
the income-tax would be deductible at the earlier point
of time of giving of such credit. In other words, the
tax in such a case would be deductible at source at the
time when credit was given to the account of the payee
and not thereafter at any subsequent stage including that
of actual payment.

When the tax is deducted at source, it would be

treated as incone received by the assessee, as provided
by Section 198 of the Act. The person who deducts the
tax, under the provisions of Section 200, is required to
pay the sane within the prescribed tine limt to the
credit of the Central Government or as the Board directs.



Any deduction nade in accordance with the provision of
Section 194A and paid to the Central CGovernnent is to be
treated as paynent of tax on behalf of the person from
whose interest incone the deduction was made and credit
is to be given to him for the amobunt so deducted on
production of the certificate furnished under Section 203
in the assessnent, if any, nmade for the inmediately
foll owi ng assessnent year, under the Act as provided by
Section 199. Under Section 203, the person deducting the
tax at source is required to furnish to the person to
whose account such credit is given or to whom such
paynment is made, a certificate to the effect that tax has
been deducted and specifying the anobunt so deducted, the
rate at which the tax has been deducted, and such other
particulars as nay be prescribed. Such certificate was
required to be given in Form 19A prescribed under Rule 31
(4A) of the Incone Tax Rules in force at the rel evant
time. This certificate in the prescribed form was
required to indicate the date on which the anopunt
deducted at source was paid to the credit of the
CGovernment and if not paid, the date by which it would be
paid to the CGovernnent. As provided by Section 205 of
the Act, where tax is deductible at source, the assessee

shall not be <called upon to pay the tax hinself to the
extent to which it has been deducted from the relevant
i ncome. Thus, fromthe aforesaid provisions it emerges

that as soon as the tax is actually deducted at source by
t he person responsible to make payment, the liability of
the assessee to pay that tax gets discharged and it is
for the person who has deducted the tax at source to
deposit the sane with the Governnent. |f the tax is not
so deducted, then as noticed above, it remmi ns payable by
t he assessee direct under Section 191 of the Act.

The consequences of failure to deduct the tax at

source or failure to pay the tax deducted to the
CGovernnment, are provided for in Section 201 of the Act as
per which, if no deduction is made or if the deducted
amobunt is not paid as required by the Act, the person
whose duty it was to deduct the tax at source and to pay,
is to be treated as an assessee in default in respect of
the tax, but no penalty is to be charged under Section
221 fromsuch person, if the ITOis satisfied that the
failure to deduct and pay the tax had occurred due to
good and sufficient reasons. As provided by sub-section
(1)A of Section 201, without prejudice to the provisions
of sub-section (1), if such person did not deduct the tax
or having deducted, fails to pay the tax, he or it shal
be liable to pay sinple interest at 12 per cent per annum
on the ampunt of such tax fromthe date on which it was
deductible to the date on which it was actually paid.



The liability to pay interest under sub-section (1A) of
Section 201 inmposed on the person who fails to deduct the

tax at source or does not pay the tax deducted, is
absolute and runs throughout the period fromthe date
when the tax was deductible till the date it was actually
paid. Wien the tax is not deducted at source, it is

required to be paid by the assessee directly but in such
a case the liability to pay interest consequent upon
failure to deduct tax at source will nonethel ess renain
wi th such person who was duty bound to deduct, till the
date when the tax is actually paid by the assessee or on
his behalf. It is only when the tax has not been paid
after it is deducted, that the ampbunt of the tax together
with the ambunt of sinple interest thereon referred to in
sub-section (1A) of Section 201 shall be a charge upon
all the assets of the person who has failed in his duty
to pay the tax deducted, as provided by sub-section (2)
of Section 201. The power to levy tax by deduction at

source is wthout prejudice to any other node of
recovery, as stated in Section 202 of the Act. It wll
thus, be seen that where the tax is not deducted, the
liability to pay the tax directly wll be on the

assessee, but so far as the interest is concerned, the
liability has been fastened on the person who had failed
to deduct the tax while crediting the interest income to
t he assessee.

8. Advance tax is payable during the financial year

where the total incone, exclusive of capital gains and
income falling in Section 2(24)(ix), of the assessee,
referred to in Section 209(a)(i) exceeds the anount
specified in sub-section (2) of Section 208 or where it
is payable by virtue of the provisions of Section 209A
relating to conputati on and paynent of advance tax by
assessee. In cases where the assessee has been
previously assessed by way of regular assessnent, he is
required to send a statenent of advance tax payabl e by
hi m under Section 209A(1)(a) conputed in the manner |aid
down in clause (a), or as the case may be, sub-clause (i)
of clause (d) of sub-section (1) of Section 209, and such
amount of advance tax is to be paid in equal instal nents
on the dates applicable in his case under Section 211 of
t he Act. Wi | e conputing the advance tax payable by him
as per Section 209(1) (a), the income-tax calculated as
per sub-clauses (i) and (ii) of clause (a) of sub-section
(1), is required to be reduced by the anmpunt of incone
tax, which would be deductible during the said financial
year in accordance with the provisions of Sections 192 to
194, 194A, 194C, 194D and 195 on any incone (as conputed
bef ore all owi ng any deducti ons adm ssi bl e under the Act)
on which tax is required to be deducted under the said



Sections and which has been taken into account in
conputing the said total incone. It is only the net
amount of incone tax calculated as per clause (iii) of
Section 209(1) that is to be the advance tax payable.

9. W& now cone to the provisions of Section 215 to

whi ch the question referred to us relates and which is
required to be interpreted, keeping in view the aforesaid
schene of deduction at source and paynent of advance tax
by assessees. The relevant portion of Section 215, as it
operated during the period relevant to these references,
reads as under: -

"I nterest payable by assessee.

215. (1) Where, in any financial year, an

assessee has paid [advance tax under section 209A
or section 212 on the basis of his own estimate
(including revised estimate)], and the advance
tax so paid is |less than seventy five per cent of
the assessed tax, sinple interest at the rate of
twel ve per cent per annumfromthe 1st day of
April next followi ng the said financial year upto
the date of the regular assessnent shall be
payabl e by the assessee upon the anmount by which
the advance tax so paid falls short of the
assessed tax:

Provided that in the case of an assessee, being a
conpany, the provisions of this sub-section shal
have effect as if for the words "seventy five per
cent", the words "eighty three and one-third per
cent" had been substituted.

XXX XXX XXXX
XXX XXXXX XXXXX

(4) In such cases and under such
circunmstances as my be prescribed, the Incone
tax OFficer mmy reduce or waive the interest
payabl e by the assessee under this section

(5) In this section and sections 217 and 273,
"assessed tax", nmeans the tax determined on the
basi s of the regul ar assessment (reduced by the
amount of tax deductible in accordance with the
provi sions of Sections 192 to 194, Section 194A,
Section 194C, Section 194D and Section 195) so
far as such tax relates to inconme subject to
advance tax and so far as it is not due to



variations in the rates of tax made by the
Fi nance Act enacted for the year for which the
regul ar assessnment is made."

The provisions of Section 215 get attracted in

cases where in the financial year an assessee has paid
advance tax on the basis of his own estimte and the
advance tax so paid is less than 75 per cent of the
assessed tax. |If therefore, such difference between the
advance tax paid and the assessed tax is nore than 25 per
cent interest at the rate of 12 per cent per annum woul d
beconme payable from 1st of April next following the said
financial year when the advance tax is paid up, to the
date of the regular assessnment upon the difference i.e.
upon the anount by which the advance tax paid falls short
of the assessed tax. As regards the assessee-conpanies,
if the advance tax paid is less than 83 1/3 per cent i.e.
if the said difference is nore than 17.2/3 per cent, the
interest at the said rate beconmes payabl e by the assessee
on the ampunt by which the advance tax paid falls short
of the assessed tax. The words "assessed tax" occurring
in sub-section (1) of Section 215 are to be read in the
light of the special meaning given to them under
sub-section (5) of Section 215 and accordi ngly, assessed
tax woul d nmean not the full ampbunt of the assessed tax
determined on the basis of the regular assessment, but
the anount reduced therefrom to the extent of tax
deductible in accordance with the provisions of Sections
192 to 194, 194A, 194C, 194D and 195 so far as it rel ated
to income subject to advance tax and so far as it is not
due to variations in the rates of tax.

The  words "reduced by the amount of tax

deducti bl e in accordance with the provisions of Sections
192 to 194, 194A, 194C, 194D and 195", which appear in
sub-section (5) of Section 215 also occur in clause (iii)
of Section 209(1)(a). The anmpbunt of tax deductible in
accordance with Section 194A woul d obviously nmean the tax
as was required to be deducted in respect of the interest
income at the time of credit to the account of the payee
or payment whichever is earlier. If the legislature
wanted only the tax actually deducted to be reduced
irrespective of what was deductible wunder the relevant
provi sions which had gone into consideration at the tine
of computation of advance tax, there was no easier way
than that of sinply using the expression "tax deducted"
i nstead of "tax deductible"™ in Section 215(5) of the Act.
El sewhere, the legislature has used the expression tax
deduct ed, wherever it wanted to convey that neaning. The
expression "tax deducted" occurs in various provisions,



such as Sections 191, 198, 199, 200, 201, 203 and 205.
There is therefore, no warrant for attributing to the
legislature that it had unwittingly used the expression
deductible in place of deducted and that what it really
neant was that only the tax actually deducted at source
was to be reduced fromthe assessed tax under Section
215(5) of the Act.

When the tax is not deducted at source, the
assessee is liable to pay the tax under Section 191, as
not ed above. Wen advance tax is conputed, under Section
209A read with Section 209(1)(a) the assessee would
legitimately expect that the tax which was required to be
deducted at source in respect of his interest incone in
vi ew of the specific nandate on the payer contained in
Section 194A woul d be so deducted at source by the payer.
Accordingly, he would be justified in reducing the incone
tax calculated by the anpbunt of the tax deductible at
source as required by clause (iii) of Section 209(1)(a)
of the Act for working out the advance tax payabl e by
him Admittedly the interest income of the assessees
accrued and becanme payable to themat the end of the
previ ous year.

If the anpbunt of tax deductible at source is not

so deducted by the payer at the tine of giving credit or
maki ng the paynent in any of the nobdes prescribed,
whi chever be the earlier, he entails liability under
Section 201 to be treated as a defaulter and inter-alia
to pay interest. The liability to pay interest arising
due to failure to deduct the tax at source and the
liability to pay tax deductible at source are treated
separately, inasmuch as the liability to pay interest
under sub-section (1A) of Section 201 on account of
failure to deduct the tax at source is mandatory and such
person has to pay interest on such anpbunt of tax until it
is realised by the Revenue while the tax not deducted at
source becones the direct liability of the assesee.

10. The words "at the tine of credit of such incone

to the account of the payee" in Section 194A would take
within their sweep the interest debited to "interest
account" or any other nominal account when the debit is
for a specific anpbunt calculated with reference to the
deductors' liability to a particul ar creditor in
accordance with the terns and conditions of the loan. 1In
such cases the interest payable to a creditor has been
constructively credited to the account of the payee and



the apparent nonenclature of the particular account in
which the credit is made would not be conclusive in the
matter. The nominal accounts |like “interest payable
account', “liability for expense account' or | suspense
account' are heads or captions nmeant to cover only stray
transactions of wunidentifiable receipts and paynents.
Except in stray cases, failure to credit the interest to
t he account of the payee cannot also be called a nethod
of accounting regularly enployed wthin the neaning of
Section 145(1) of the Act and would not therefore be
accepted as an explanation for the consequential failure
to deduct the tax at source. The time of deduction would
be when the interest is credited. Thus, understood the
expression "at the time of credit of such incone to the
account of the payee" has no anbiguity and any paynent
subsequent to the credit so made woul d not be subject to
tax deduction and the liability of the deductor would
arise for failure to make deduction at the tinme of credit
notwithstanding that it cane to be nmade later on at the
time of actual paynment. Deduction nade at such belated
stage of paynent, in cases where the credit of such
income in the account of the payee is already nmade
earlier, would not be "tax deducted at source' properly
so-called and such subsequent deduction even when
deposited with the Governnment, can not be treated as tax
deducted at source. This is why in the assessnent order
dated 22.3.1985, which was nmade in case of the assessee
(I'TR No. 105/90), the ITO had held that since the tax
deducti bl e at source on interest was deducted on
16.7.1982, it could not be treated as tax deducted at
source as such, but was to be treated as assessee's

deposit for which credit was being given. Ther ef or e,
nerely from the fact that «credit is given of such an
amount while passing the regular assessnent order, it

cannot be said that it should be treated as tax deducted
at source eventhough it was not deducted at the tine of
credit of the interest incone to the account of the payee
when it was deductible. The anpunt of tax which was not
deducted at the tinme of making of the credit entry becane
payabl e directly by the assessee and the liability of the
payer to pay interest due to failure on his part to
deduct the anpbunt arose inmediately when the entries were
made in the “interest payable account' corresponding to
the entry made by the assessee in t he “interest
recei vabl e account' in respect of the interest incone in
guesti on.

In these references, the liability to pay tax is

not in issue and adnittedly the tax was ultimtely paid
up by adjusting the amunts which were subsequently
deducted much after the credit was given from the



i nterest anpbunt and deposited with the Government. It
was open for the Assessing Oficer to adjust such anmounts
which were not strictly speaking tax deducted at source,
towards the liability of the assessee to pay tax assessed
at the regular assessnent. The liability to pay the tax
whi ch ought to have been deducted at source that rel ated
back to the assessee under Section 191 at the time when
the tax was not deducted while giving credit, ultimtely
cane to be discharged when the ampbunt deposited was given
credit of in the regular assessment. The liability to
pay interest however, got fastened on the payer fromthe
date when it credited the anbunt in the “interest payable
account' and it <continued till the tax cane to be
actually paid, in view of the provisions of Section
201(1A) of the Act. The question is whether the assessee
who becane liable to pay the tax as it was not deducted
at source, also became liable to pay interest under
Section 215 of the Act. The paynment of tax and interest
have been separately dealt wth in the law. Wen on
regul ar assessnment the assessee is found to be liable to
pay tax higher than the advance tax paid by himand the
tax deducted at source, his liability to pay interest
woul d arise under Section 220(2) only after issuance of a
demand notice under Section 156 specifying tax, interest,
penalty, fine or any other sum payable in consequence of
any order passed under the Act. The liability to pay
interest wunder Section 215 would however, arise only if
t he advance tax paid by the assessee is less than 75 per
cent of the assessed tax and the interest is payable till
the date of regular assessment. This provision clearly
recogni zes the margin of difference because the advance
tax is worked out on the basis indicated under Section
209(1)(a) while inreality the incone nmay turn out to be
different. This is also why the advance tax payabl e can
be revised at the dates of the three instal nents thereof.
However, when tax is deductible at source and is required
to be reduced as per clause (iii) of Section 209(1)(a),
there may remain no scope for revising the advance tax
payabl e at the stage of the third instalnent when the
interest income is to accrue thereafter, at the end of
the previous year. The assessee cannot foresee that the
tax deductible wunder a statutory duty inposed upon the
payer will not be so deducted. |f the person responsible
to make paynent of interest does not send the certificate
required to be sent by himunder Section 203 at the tine
of giving of credit to the payee, the assessee may not
even know whether the tax was at all deducted at the tine
when credit entry was made. Therefore, one cannot find
any fault on the part of the assessee in such cases if he
proceeds on an assunption that the deduction of tax
statutorily required to be nade at source would be so



made or that it nust have been nade. The liability to
pay interest in respect of such deductible amount is
therefore clearly excluded to that extent by defining the
words "assessed tax", so as not to include the tax that
was deducti ble at source under the specified provisions
i ncluding Section 194A. If the machinery devised by the
statute for levy of tax by collecting through the medium
of the payer obliging himto deduct the tax at source
fails, the blane cannot be shifted on the assessee by
attributing himwith a foresight at the time of conputing
the advance tax payable, that the deduction will not be
so made. The statute has taken care of the liability to
pay the tax by specifically providing in Section 191 that
the assessee would be liable to pay the tax deductible at
source directly if it is not so deducted. However, the
nature of liability to pay interest inposed on the
assessee under Section 215 is different from the
liability inmposed by Section 201(1A) on the person who
has defaulted by not making deduction. The liability to
pay interest of the assessee would arise only if he has
paid advance tax |less than 75 per cent of the assessed
tax and it is not absolute while the liability of the
payer to pay interest for non-deduction of tax at source
is mandatory and absolute and would arise even if the
assessee was not liable to pay interest under Section
215. This ensures that the payer wll conmpensate the
Revenue in respect of |loss of interest on the anount of
tax which he was required to deduct at the time of
credit, but he did not, until it is paid. The fact that
t he Revenue does not proceeded against the payer for
recovery of interest would not nmake the assessee jointly
and severally liable with him to pay interest on the
amount of tax which by virtue of not being deducted, is
required to be paid by the assessee.

If the assessee fails to pay the tax which he is

required to pay by virtue of Section 191 due to failure
on the part of the payer to deduct tax at source before
furnishing return under Section 140A, the I TO can i nmpose
penalty as provided by sub-section (3) thereof. If the
amount is not paid after the denmand notice, then there
are provisions of Section 220(2) under which the assessee
would be liable to pay sinple interest at 12 per cent
after the period specified under sub-section (1) of
Section 220. While these provisions will operate against
the assessee, the liability of the person who has failed
to deduct the tax at source that had ari sen under Section
201(1A) continues and he is required to pay interest
right fromthe date on which the tax was deductible till
the date on which such tax is actually paid. These
provi sions woul d al so suggest that there is no reason to



distort the neaning of the expression "deductible in
accordance with the provisions of Sections 192 to 194,
194A, 194C, 194D and 195 so far as such tax relates to
i ncome subject to advance tax and so far as it is not due
to variations in the rates of tax", appearing in
sub-section (5) of Section 215, by attributing the
nmeani ng that only the anpbunt of tax actually deducted was
i ntended by this expression. |In this view of the matter
we are of the opinion that the Tribunal was right in
holding that the tax deductible at source should be
reduced fromthe tax determined on the basis of the
regul ar assessnent and thereafter the liability to pay
i nterest should be cal cul ated under Section 215 of the
Act .

Simlar view has been taken by the Madras High

Court in CIT Vs. Madras Fertilizers Ltd. (supra), on
which the Tribunal rightly relied upon. The contrary
view expressed in CIT Vs. Borhat Tea Co.Ltd., reported
in 193 |ITR 134 in context of the provisions of Section
273(1)(b) being penal proceedings taken against the
assessee for not filing the statement of advance tax and
not paying the same, with respect, does not comend to us
for the reasons that we have given.

We therefore answer the question referred in all

these references in the affirmative in favour of the
assessee and against the Revenue. Each of t hese
ref erences stand di sposed of accordingly with no order as
to costs.

*/ Mohandas



