IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No 381 of 1998

For Approval and Signature:

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?

VIRJI @JI TULAL S/ O VASUDEV  BAROT
Ver sus

STATE OF GUIJARAT

Appear ance:
M5 BANNA DATTA AS AMCUS CURIAE for Petitioner
( THROUGH JAIL)
VR  KAVAL MEHTA  ADDL. GOVERNMENT  PLEADER  for
Respondent s

CORAM : MR JUSTI CE H. R SHELAT
Dat e of decision: 30/04/98

ORAL JUDGEMENT
By this application under Sec. 226 of the
Constitution of India, the petitioner challenges the
legality and validity of the or der of detention
dt.7/10/ 1997 passed by the Police Conm ssioner for the
city of Ahmedabad, invoking his powers under Sec. 3(2)
of the GQujarat Prevention of Anti-Social Activities Act



(for short the "Act"), pursuant to which the petitioner
is arrested and at present kept under detention

2. The Police Conmi ssioner had the information that

the petitioner was by his nefarious and subversive
activities terrorising the people. He was al so
conmitting several offences and was disturbing the public
order by affray. Wen he inquired fromdifferent Police
Stations, he knew that about five conplaints with
Satellite Pol i ce Station were |odged against the
petitioner. Al the conplaints were of the offences of
t heft. From those conplaints on record, the Police
Conmi ssi oner found that the petitioner was comitting the
theft of scooter, Car-tape and alike articles of other
vehi cl es. As nmany thefts were being comritted in the
area, the people of surrounding area were scared and
because of his subversive activities, he was endangeri ng
the safety of the people. The Comnissioner of Police,
having cone to know about such conplaints, nade detail ed
inquiry and after inquisition, he could note that the
petitioner was a head-strong person i.e. atartar &
decimator and by different crimnal activities, he was
terrorising the people. He was extorting noney, causing
i njuries and/ or causing danage to the properties. By
di abolism he wused to cause the people to bend his way.
H's hellish and infernal activities disturbing public
order and spreading pandenonium were going berserk. No
one was, therefore, ready to come forward and state
against him After a great persuation and when assurance
was given that the facts about themdisclosing their
identity would be kept secret, sonme of the w tnesses have
under great tension stated against the petitioner. After
a deep inquiry, the Police Conmssioner found that to
curb the anti-social, subversive and chaotic activities
of the petitioner, unspeakable diabolismterrorising the
society, and upsetting the public order and leading to
anarchy, ordinary law was falling short and was sounding
dul I . The only way out to hold himin kittle was to
detain hi munder the Act. He, therefore, passed the
i mpugned order. Consequent upon the sane, the petitioner
cane to be arrested and at present, is in custody.

3. Initially when the application was filed, no one

was representing for and on behalf of the petitioner but
at the tine of hearing, |earned advocate Ms. Banna Datta
promptly showed her willingness to render her services as
am cus curi ae. She carefully studied the case and made
necessary subnissions. As per her contention, the order
is bad, as the privilege wunder Sec.9(2) of the Act
unjustly exercised. The authority passing the detention
or der is vested with the powers to exercise the



privilege, but the sane has to be exercised judiciously
and not arbitrarily or capriciously. Reading the order
it appears that without any application of nind, the
Conmi ssi oner of Police exercised the powers and that too
nmechanically relying upon the report nade by his
subor di nat e. The subjective satisfaction is therefore
vitiated rendering the order of detention illegal. She
has not raised any other point to assail the order in
guesti on.

4. In reply to such contention, M.Kanal Mhta, the

| earned APP has vehenently refuted the allegations nade,
submitting that considering all the naterials placed
before the Police Conm ssioner, in the public interest,
the authority has exercised the privilege, because it was
made clear to the Pol i ce Conmi ssi oner t hat t he
petitioner, having retaliating tendency, night assault

the witnesses and endanger their safety. VWen the
privilege is exercised in true and proper perspective,
t he order cannot be hel d bad. In short, he submtted

that the privilege was exercised on just ground. Wen
both have confined to the only point of exercise of
privilege, I will not dwell upon other points.

5.1t woul d be better if the law about the
non-di scl osure of certain facts is el ucidated. Readi ng
Article 22(5) of the Constitution of |India, what becones
clear is that the grounds on which order of detention is
passed are required to be conmmunicated to the detenu
The detenu is, therefore, required to be informed not
nerely factual inference and factual naterial which |ed
to inference nanmely not to disclose certain facts but
also the sources from which the factual material is
gathered. The disclosure of sources can enable the
detenu to draw the attention of the detaining authority
in the course of his representation to the fact whether
the factual material collected fromsuch sources would be
relied upon and used against him on the facts and
ci rcunst ances of the case. Subject to the lintation
mentioned in Article 22(6) of the Constitution of India
and Section 9(2) of the Act, the detaining authority is
of course enpower ed to wi thhold such facts and
particulars, the disclosure of which he considers to be
agai nst the public i nterest. The privilege of
non-di scl osure has to be exercised sparingly and in those
cases, where public interest dictating non-disclosure
overri des the public interest requiring disclosure.
Hence the detaining authority rmust be fully satisfied on
t he basi s of overall study that the apprehension
expressed by the informant is honest, genuine and
reasonable in the circunstances of the case. Wth a view



to satisfy itself whether the fear of violence and
consequential feelings of insecurity or apprehension of a
wrong woul d be done to themat any tine by the detenu by
t hose naki ng statenment against the detenu is inmaginary or
fanci ful; or an enpty excuse or well-founded for
di scl osing or not disclosing certain facts or particulars
of those persons, the authority making the order has to
make necessary inquiry applying his nmnd. Wat can be
deduced from such constitutional as well as |egal schene
wher eunder obligation to furnish the grounds and the duty
to consider whether the disclosure of any facts invol ved
therein is against public interest are both vested in the
detaining authority and not in any other. The authority
passing the order of detention has to apply his mnd and
should itself be satisfied to the question whether or not
the supply of the relevant particulars and nmaterials
would be injurious to the public interest. |If the task
of recording statenents and necessary i nquiry is
entrusted to others, and if he nechanically endorses or
accepts the recomendation of others or subordinate
authority in that behal f without applying nmnd and taking
hi s own deci sion, the exercise of power would be vitiated
as arbitrary. What is further required is that the
detaining authority nust file his affidavit to satisfy
the court that he had sincerely and honestly applied the
mnd for the bonafide exercise of +the powers about
di scl osure and privilege regardi ng non-di scl osure so that
the court can examne rational connection between the

ground di scl osed or not disclosed in public interest. |If
no affidavit explaining the exercise of the power is
filed, t he court can infer against the detaining

authority. |If the affidavit is filed explaining the
exercise of the power, the detenu may challenge the
privilege exercised on the ground that the sanme is
vitiated by factual or legal nmalafides. For my such
view, a reference of a decision in the case of Bai Am na,
Wo. IbrahimAbdul RahimAla Vs. State of Gujarat and

others- 22 GL.R 1186 held to be the good | aw by the
Ful | Bench of this Court in the case of Chandrakant N
Pat el Vs. State of CGQuarat & Others 35(1) [1994(1)]

GL.R 761, may be nade.

6. In view of such law, the authority passing the
detention order has to satisfy the court that it was
absol utely necessary to exercise the privilege and

wi t hhold the particul ars. To satisfy t he court
accordingly, the authority has to file his explanatory
affidavit. |If the affidavit is not filed, the court is
entitled to infer against the detaining authority. It is

pertinent to note that in this case, the affidavit
expl ai ning the circunstances which led the authority to



exercise the privilege, is not filed. It can, therefore,
be assumed that without any just cause, the privilege is
exerci sed and particul ars about witnesses are withheld.
It also appears reading the order that the task to
i nqui re whether the fear expressed by the wi tnesses was
honest and genui ne or sheer inference was assigned to the
subor di nat e. The authority reposing trust in that
of ficer, accepted the report made by himw t hout applying
the mnd. The subjective satisfaction is, therefore,
vitiated. The conti nued detention is, therefore,
illegal. The sanme is required to be quashed.

7. For the aforesaid reasons, this petition is

all owed. The order of detention dt. 7th October, 1997
passed by the Police Comm ssioner, for the city of
Ahrmedabad, is hereby quashed and set aside and the
petitioner-detenu is ordered to be set at liberty forth
with, if no longer required in any other case. Rul e
accordi ngly nade absol ute.



