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ORAL JUDGEMENT (Per C. K. Thakkar, J.)

The follow ng question is referred by the Incone
Tax Appel late Tribunal for the opinion of this Court:-



"Whet her on the facts and in the circunstances of

the case, the Tribunal was right in law in
holding that set off of unabsorbed depreciation
al l owance carried forward from earlier years
could not be allowed against income from ot her
sources unless the assessee carried on sone
busi ness and there is incone actual or notional
fromthe business?"

The assessee is a conpany in liquidation. By an

order passed by this Court on June 26,1967, the Conpany
was ordered to be wound up. Assessee's business was
manufacture and sale of «cloth till July,1966. For the
assessment years under appeal (1977-78 and 1978-79) the
assessee had derived income from interest and rent
chargeabl e under the head of incone from other sources
under sec.56 read with sec.57 of the Incone Tax Act, 1961

(hereinafter referred to as"t he Act"). For the
assessment year 1977-78, the assessee subnmitted its
return showing total incone of Rs.82,226/- conprising
interest income of Rs.77,413/- and rental incone of
Rs. 5276/ -. Against the income shown, the assessee
cl ai med deduction of expenses of Rs.463/-. For the

assessment year 1978-79, the assessee disclosed income
fromother sources, nanely, interest of Rs.51,697/- and
cl ai ned expenses to the extent of Rs.14,757/-. Thus, the
total income worked out as Rs. 36, 940/ -.

For both the years, the assessee clained a set
off of wunabsorbed depreciation brought forward from

earlier years. For said claim the assessee relied upon
a decision of Hi gh Court of Allahabad in COW SSI ONER OF
| NCOMVE- TAX V. RAMPUR Tl MBER & TURNERY CO LTD., 89 I TR

150. The Inconme Tax O ficer negatived the assessee's
claimHe, however, observed that for assessnment years
1971-72 and 1973-74, the Tribunal accepted the claim of
the assessee. But since the decision of the Tribunal was
chal l enged by the department and was subject-matter of
reference before this Court, the claim of the assessee

was not tenable. The appellate authority allowed the
appeal s. The Tribunal, however, held that since the
conpany had totally closed its business, it was not

entitled to claimbenefit of deduction

At the tinme of hearing of r ef erence, our

attention was invited to a decision of the Hon'ble
Suprenme Court in COW SSI ONER OF | NCOVE- TAX v. VI RAVAN
| NDUSTRI ES PVT. LTD. AND OTHERS, 216 |ITR 607, wherein
also a simlar contention was raised before the court



t hat

if the business is totally closed the assessee

cannot claim set off. After consi deri ng | eadi ng
deci sions on the point, Their Lordshi ps observed:

"Yet

anot her question which has to be answered
before we can answer the question concerned in

this appeal is whether it is necessary that in
the following year the assessee nust carry on
busi ness, i.e. sone or other business, to avai

of the benefit of the said sub-section. Two Vviews
are possible in this behalf,viz., (1) since the
sub-section speaks of unabsorbed depreciation
being carried forward to the next year and "added
to the anount of the all owance for depreciation
for the follow ng previous year and deened to be
part of t hat al I owance" t he sub-section
necessarily contenpl ates exi stence of a business
in the followng vyear, and (2) inasmuch as the
sub-section not only speaks of addi ng t he
unabsor bed depreci ati on to the depreciation
al l owance allowed in the followi ng year but also
says that in the absence of such all owance, the
carried forward depreciation all owance shall be
the all owance for that year, it neans that in the
foll owi ng year the assessee need not carry on any
busi ness or profession for availing of the
benefit of sub-section (2) of section 32. W are
inclined to adopt the second of the above two
views having regard to the decisions of this
court in Jaipuria China Cay Mnes (P) Ltd.'s
case (1966) 59 ITR 555 and RajapalayamMlls
Ltd.'s case (1978) 115 ITR 777."

The Apex Court stated:

"In

t he ['ight of t he interpretation of

sub-section (2) of section 32 affirned by us in
this judgnent, however, what should have been
done is this: the unabsorbed depreciation
al l owance relating to the assessment year 1956-57
shoul d have been set off against the incone
(incone from property) in the follow ng year

i.e. in the follow ng previous year (relevant to
t he assessnment year 1957-58) and if the income in
that year was not sufficient to absorb the entire
depreci ation all owance so carried forward, it had
to be carried forward to the next follow ng vyear

and so on. Only if some depreciation all owance
still remained to be absorbed, it could have been
set off against the total incone for t he

assessnment year 1965-66."



Following the view taken by the Court in CIT v.

JAI PURI A CHI NA CLAY MNES (P) LTD. 59 ITR 555 and
RAJAPALAYAM M LLS LTD. v. CIT, 115 ITR 777, the Hon'ble
Supreme Court held that the wunabsorbed depreciation
al  owance has not only to be set off against other heads
of income in the relevant previous year but where it is
carried forward, it "stands on exactly the sane footing
as the current depreciation”.

Thus, according to the Hon'ble Suprenme Court,

even if the assessee has changed the business or the
busi ness is totally stopped and is not doing any
busi ness, the deduction can be claimed and the said
benefit cannot be denied.

Asimlar viewis taken by this Court also in

various cases, see CT wv. DEEPAK TEXTI LE | NDUSTRI ES
LTD., 168 I TR 773; ANANT M LLS CO LTD. . COW SSI ONER
OF I NCOVE TAX, 206 |ITR 582 and ANANT M LLS CO LTD. vs.
COW SSI ONER OF | NCOVE- TAX, 206 | TR, 72.

In view of the above well-settled | egal position

in our opinion, the Tribunal has committed an error of
law in not allowing set off of unabsorbed depreciation
allowance to the assessee carried forward fromearlier
years agai nst incone fromother sources on the ground
that the assessee was not carrying on any business and
there was no income, actual or notional, from such
busi ness.

The question referred to us nust,therefore, be

answered in the negative, i.e. in favour of assessee and
agai nst the revenue. The ref erence is answer ed
accordingly. In the facts and circunstances, there is no

order as to costs.
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