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of law as to the interpretation of the Constitution
of India, 1950 of any Order nmade thereunder? No
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JASUBEN WY O DEVCHANDBHAI PARMAR
Ver sus
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CORAM : MR. JUSTI CE J. M PANCHAL and
MR JUSTI CE M C. PATEL
Dat e of deci si on: 30/ 09/ 98

ORAL JUDGEMENT (Per J.M Panchal,J.):
In this appeal, which is filed under Section 96
of the Code of Civil Procedure, 1908, the appellants have
chal | enged judgnent and decree dated August 31, 1995
rendered by the learned Cvil Judge (S.D.), Himatnagar,
in Special Civil Suit No.95 of 1992 by which suit filed



by t he appel | ant s claimng conpensati on of
Rs. 3, 00, 000/ f or acci dental death of deceased Devchandbha
N. Parmar, is dism ssed

Deceased Devchandbhai, a resident of village

Vansdol, Tal. ldar, had secured first class in the
Certificate Course in Wrenen Apprentice conducted by
Techni cal Exam nations Board, Gujarat State. Thereafter
he had cl eared exani nation for w remen held by Government
of CGujarat and was awarded w reman's certificate on
Decenber 24, 1980. He had also obtained certificate
dated April 10, 1981 issued by Institute of Trade
Engi neering which is recogni sed by Governnment for having
conpleted prescribed course in thoery and practice of
El ectric Mtor Rew nding. |n pursuance of a contract of
apprenticeship, the deceased was engaged as a full term
apprentice linenan for a period of three years by Cujarat
Electricity Board on the ternms and conditions nentioned

i n conmuni cation dat ed Sept enber 30, 1987. The
apprenticeship of the deceased was to be over on
Sept enber 30, 1990. An electric repairing work was

required to be carried out at Sumitra Ceranics, Mtipura,
H mat nagar, particularly to change the punctured drop out
of doubl e pole structure and for that purpose on August
21,1990, the deceased was instructed to go to the Sunmitra
Ceramics wth Supervisor, M.Prahladbhai Virchandbha
Patel. After reaching the prem ses of Sumitra Ceranmcs,
M . Prahl adbhai, who was dischargi ng duti es as Supervi sor
of Qujarat Electricity Board, instructed the deceased to
do the repairing work only after the Supervisor got the
electricity supply snapped. The Supervisor went to the
Cctroi Naka to informthe concerned enpl oyee of Cujarat
El ectricity Board on phone to disconnect the electricity
supply and returning to the place where deceased was
standi ng near double pole structure, he infornmed the
deceased that the electricity supply was di sconnected and
he was at liberty to carry out the repair work. Relying
upon the say of the Supervisor, the deceased clinbed up
the pole and started rectifying the fault. However,
suddenly the deceased received electric shock and
sustai ned injuries. The Supervisor clinbed up the pole
and brought down the deceased. Thereafter, the deceased
was renmoved to the Civil Hospital, H matnagar. However,
during the treatment the deceased succunbed to injuries
on August 27, 1990. According to the appellants, who are

dependent s and heirs of deceased Devchandbhai, the
deceased di ed of el ectrocution because of negligence on
the part of Supervisor Prahladbhai. It was the case of

the appellants that but for the wong instructions given
by the Supervisor, the deceased woul d not have clinbed up
the pole, nor would have started doing the repairing work



and would have received electric shock. Under the
circunmst ances, the appellants instituted Special GCvil
Suit No.95 of 1992 in the Court of learned Civil Judge
(S.D.), H matnagar and cl ai med damages of Rs. 3, 00, 000/ -.

It may be stated that the appellants had filed
appropriate application seeking perm ssion of the Court
to file suit as indigent persons. The said application
was allowed and the appellants were permtted to
institute suit as indigent persons.

The CQuj arat Electircity Boar d, whi ch was

i npl eaded as defendant No.1l, contested suit by filing
witten statement at Exh.42 and controverted t he
avernents made in the plaint. In the witten statenent
it was nentioned that the deceased hinself was negligent
in not checking as to whether the electricity supply was
di sconnected or not and therefore suit was liable to be
di smi ssed. It was clained therein that before clinbing
up the pole, the deceased had not put on rubber shoes,
gl oves, etc. supplied by the Board, nor had attenpted to
ascertain as to whether the electricity supply was
di sconnected by using a piece of insulated wire and thus
the deceased hinself being negligent, the suit should be
dismissed. It was enphasised in the witten statenent
that in view of the provisions of Section 16 of the
Apprentices Act, 1961, read with Section 19(2) of the
Wor kmens'  Conpensation Act, 1923, the Civil Court had no

jurisdiction to try the suit and t her ef or e, t he
appellants were not entitled to reliefs clainmed in the
plaint. It was also stated that the suit was barred by

l[imtation and therefore the appellants were not entitled
to recei ve any damages.

It is relevant to note that though Supervisor

M . Prahl adbhai Vi rchandbhai Patel was i mpl eaded as
defendant No.2 in the suit, no witten statenment was
filed by himcontroverting the avernents made in the
pl ai nt.

Having regard to the pleadings of the parties,
necessary issues for deternmination were raised by the
| ear ned Judge at Exh. 21.

In support of the avernents nade in the plaint,

Jashi ben Devchandbhai Parmar, w dow of the deceased,
exam ned herself at Exh.26. Another witness, Ganeshbha
Bababhai Pranami, was al so exam ned by the appellants at
Exh.52 in support of their case pleaded in the plaint.
He had recorded statenent of deceased Devchandbhai during
the course of investigation of Entry No.157/90 which was



report of the accident in question. The said wtness
produced statenment of deceased, recorded by him at
Exh.53. On behalf of the respondent No.1, one M. Manil al
G rdharbhai Patel, who was then discharging duties as
Deputy Engineer in GE B. Ofice, situated at Prantij,
was exam ned at Exh. 80. On consideration of oral and
docunentary evidence led by the parties, the |earned
Judge held that the Supervisor M. Prahl adbhai was not
negligent in perfornmng his duties. The |learned Judge
deduced that the Cvil Court had jurisdiction to try the
suit and the suit was not barred by period of lintation
The | earned Judge further held that the accident had
t aken pl ace because of negligence and carel essness of the
deceased hinmsel f and therefore, the suit was liable to be
di smssed. |In view of above-referred to conclusions, the
| earned Judge dismissed the suit by judgnent and decree
dat ed August 31, 1995, giving rise to the present appeal

Ms. Sangeeta K. Vi shen, | earned Counsel for the
appel l ants, has taken us through the entire evidence on
record. Learned Counsel for the appellants submtted

that it was the duty of the Supervisor to ascertain
whet her el ectricity supply was disconnected or not and as
the deceased had clinbed up the pole on instructions of
t he Supervisor, the | earned Judge was not justified in
hol di ng t hat the supervisor was not negligent in
performing his duties. It was clainmed that the evidence
on record clearly shows that Supervisor Prahl adbhai had
gone to the Cctroi Naka to informthe concerned enployee
of Qujarat Electricity Board to snap the electricity
supply and after com ng back, had informed the deceased
that the supply was disconnected and the deceased was at
liberty to carry out the repair wrk and therefore it
ought to have been held that deceased died only because
of negligence on the part of the Supervisor and deceased
was not careless at all in performng his duties. Wat
was highlighted by the | earned Counsel by the appellants
was that there is no positive evidence on record
indicating that either earlier or on the date of
accident, the deceased was given rubber shoes or gloves
or insulated wire as clained by G E. B. in the witten
statement and therefore the finding recorded by the
| earned Judge that the accident took place only due to
carel essness of the deceased deserves to be set aside.
El aborating the aspect of negligence, |earned Counse
submtted that the statenent of deceased Devchandbhai

whi ch should be treated as his dying declaration, read
with the evidence of Deputy Engineer exam ned by the
Board, <clearly establishes t hat t here was sheer
negligence on the part of Supervisor before instructing
the deceased to repair the line and therefore the appea



deserves to be al | oned. Learned Counsel for the
appel l ants stressed that Section 16 of the Apprentices
Act, 1961 does not bar jurisdiction of Cvil Court to try
the suit and therefore the finding recorded by the
| earned Judge that Cvil Court has jurisdiction to try
the suit should be upheld. On the aspect of danmages, it
was claimed that but for the accident, the deceased woul d
have conpleted the training course successfully wthin
three nonths of the accident and in all probability would
have been enmployed with the GE Board as a regul ar
enpl oyee and therefore the danages clained by t he
appel | ants bei ng reasonabl e, should be awarded to them

Ms. Lilu K Bhaya, I|earned Counsel for the
respondent No.1, subnitted that the GE Board had
deposited a sumof Rs.31,000/- wth the Conm ssioner
Worknmen's Conpensation Act, 1923 and as the said anpunt
was w thdrawn by the appellants during the pendency of
the appeal, the suit filed by the appellants was not
mai ntai nable. It was clained that Section 16 of the
Apprentices Act, 1961 read wth Section 19(2) of the
Wor krmen' s Conpensati on Act, 1923 bars the jurisdiction of
civil Court totry suit of the nature filed by the
appellants and therefore dismissal of the suit by the
| earned trial Judge should not be interfered with in the
present appeal . It was stressed on behal f of the Board
that before actually starting work of repairing, the
deceased had not taken steps to ascertain whether
electricity supply was di sconnected or not by wusing an
insulated wire and thus there being conplete negligence
on the part of the deceased, the suit was rightly
di smssed by the trial Court. It was asserted that while
doi ng the repairing work, the deceased had neither put on
rubber shoes nor gloves supplied by the GEB and
therefore the deceased hinself being negligent, the
appel l ants were not entitled to any danmages. |In the
alternative, it was pleaded by the |earned Counsel for
the respondent No.1 that at the time of accident, the
deceased was getting stipend of Rs.390/- per nonth and
therefore the damages clained on the basis that the
deceased woul d have been enployed with the Board on
conpl eti on of training course being erroneous, the
conpensation as clained by the appellants should not be
awar ded.

So far as point of jurisdiction of civil Court to

try the suit is concerned, Section 16 of the Apprentices
Act, 1961 provides that if personal injury is caused to
an apprentice by accident, arising out of and in the
course of his training as an apprentice, hie enployer
shall be liable to pay conpensation which shall be



determ ned and paid, so far as may be, in accordance with
t he provisions of the Wrkmen's Conpensation Act, 1923,
subject to the nodifications specified in the Schedul e.
The Schedul e appended to Apprentices Act, 1961 reads as
under: -
"THE SCHEDULE
(See Section 16)

Modi fications in the Wrknmen's Conpensation Act, 1923
in its application to apprentices under the Apprentices
Act, 1961.- In the Wrknmen's Conpensation Act, 1923-

(1) in section 2, -
(a) for clause (e), substitute-
(e) "enployer" means an enployer as defined in the
Apprentices Act, 1961, who has engaged one or nore
apprenti ces;
(b) onmit clause (Kk);
(c) for clause (m, substitute-
(m "wages neans the stipend payable to an apprentice
section 13(1) of the Apprentices Act, 1961
(d) for clause (n), substitute-
(n) "workman" means any person who is engaged as an
apprentice as defined in the Apprentices Act, 1961,
and who in the course of his apprenticeship training is
enpl oyed in any such capacity as is specified in Schedul e
I
(2) onmit section 12;
(3) onmt section 15;
(4) onmit the proviso to section 21(1);
(5) omt the words "or a registered Trade Union" in
section 24;
(6) omt clause (d) in section 30(1);
(7) omit clause (vi),(xi),(xiii),(xvii),(xviii)
(xx), (xxii), (xxiv),(xxv) and (xxxii) in Schedul e
M.

On analysis of Section 16, it becones evident

that if an apprentice receives personal injury by
accident arising out of and in the course of his training
as an apprentice, his enployer is liable to pay

conpensation. The conpensation has to be determined in
accordance w th the provisions of Wirkmen's Conpensati on
Act, 1923. It is also required to be paid in accordance
with the proivisions of the Wrknen's Conpensation Act,
1923. Section 16 of the Apprentices Act, 1961 cannot be
construed as excluding jurisdiction of civil court to try
a suit for damages, which may be filed on the basis of
tortious act of the enployer or some persons for whose
act or default he is responsible.

At this stage, it would be advantageous to notice



the provisions of Section 3 sub-section (5) of the
Wor kmen' s Conpensation Act, 1923, which are as under: -

"3.(5) Nothing herein contained shall be deened

to confer any right to conpensation on a worknan
in respect of any injury if he has instituted in
a Cvil Court a suit for damages in respect of
the injury against the enployer or any other
person; and no suit for danages shal | be
mai ntained by a workman in any court of law in
respect of any injury--

(a) if he has instituted a claimto conpensation
in respect of the injury before a Conm ssioner;or

(b) if an agreement has been come to between the
workman and his enployer providing for t he
paynment of conpensation in respect of the injury
in accordance with the provisions of this act."

A bare |l ook at the provisions of sub-section (5)

of Section 3 of the Wrknmen's Conpensation Act, makes it
apparent that suit for damages will not be maintainable
by a workman in any Court in respect of an injury, if he
has instituted a claimto conpensation in respect of the
injury before a Conm ssioner under the provisions of
Wor kmen' s Conpensation Act, 1923. It is true that the
appel | ant had deposited a sum of Rs.31,000/- wth the
Conmi ssi oner, Wrkmen's Conpensation Act, 1923 and the
sai d anpbunt was withdrawn by the appellants during the
pendency of the appeal. However, deposit of the anpunt
by the respondents wi th Conmi ssioner or wthdrawal of the
sai d anpbunt by the appellants cannot be interpreted to
nean as institution of a claimto conpensation by the
appel lants in respect of the injuries sustained by the
deceased before a Conmi ssioner under the provisions of
t he Workmen's Conpensation Act, 1923 so as to bar suit
for danages in Cvil Court. Were death gives rise to a
claimfor conpensation under the comon law as well as
Wor knmen' s Conpensati on Act, the party entitled to
conpensati on can cl ai m conpensati on under either of the
aws but not under both. The words "may clainm nake it
clear that the optionis left to the person entitled to
conpensation to choose whether he woul d seek the renmedy
avail able under the conmmon law or t he Wor kmen' s
Conpensati on Act. It is, therefore, obvious that if he
has exercised his option and has chosen one of the two
remedies available to him he would be entitled to
conpensati on under the chosen remedy only. But nerely
because t he appel | ant s had recei ved conpensation



deposited by the respondents suo notu to discharge
obligation wunder the statute, it cannot be said that the
appel l ants had exhaust ed their option to claim
conpensation under the W rknen's Conpensation Act and
were therefore debarred from clai mi ng conpensati on under
t he conmon | aw. The words "may claini clearly indicate
that the option is wth the person entitled to
conpensation and that option cannot be taken away by the
act of a third party discharging his obligation under the
Wor kmen' s Conpensati on Act. The appellants could not
have prevented the respondent No.1 Board from di schargi ng
its obligation under the statute of depositing the anpunt
as requirede by Section 4 of the Wrknmen's Conpensation
Act. In order to negative the claim made under the
conmon law, it nmust be shown that the person entitled to
conpensati on had nade a claimfor conpensation under the
Wor knmen' s Conpensation Act. Deposit of conpensation
nmoney by a third party in discharge of his obligation
under the W rknen's Conmpensation Act can never be
tantamount to the option being exercised by the person
entitled to conpensation. Moreover, the test for the
pur pose of determ ning whether a suit for danages on the
ground of personal negligence or wlful act of the
enpl oyer or of sone persons for whose act or default he
is responsi bl e is barred woul d be whether the
Conmi ssi oner wor ki ng under the Workmen's Conpensati on Act
woul d have jurisdiction to entertain and grant relief in
case of a claimfor conpensation or damages arising out
of the personal negligence or wilful act of the enployer
or of some person for whose act or default the enployer
i s responsible. Learned Counsel for the respondents
submtted that in view of the provisions of Section 19(2)
of the Workmen's Conpensation Act, 1923, the jurisdiction
of the civil Court to try the suit is ousted. In our
view, there is no substance in this contention and it
cannot be said that the civil court had no jurisdiction
to try the suit which was filed by the appelants for
damages. It cannot be said that the Conm ssioner can
adj udi cate upon the question of the personal negligence
or wilful act of the enployer or of sone person for whose
act or default the enployer is responsible and grant
relief. The Conm ssioner will be concerned only with the
guesti on whether the injury caused to the worknan by the
accident arose out of and in the course of his enploynment
and to what anount of conpensation the worknman will be
entitled. The Civil Court functioning under the genera

law and the Commissioner working under the Wrknen's
Conpensation Act have to operate in totally different and
distinct fields and have to give their decisions on
totally different consi derati ons. The liability
contenpl ated by Worknen's Conpensation Act for paynent of



conpensation to a workman, who has either died or has
received injuries during the course of his enployenent,

is aliability of an absolute nature while the liability
for damages which a civil court functioning under the
general law has to take into account is the liability
which is based on tort. The liability which a civi

court is supposed to take into account is fault-based
liability whi ch i nvol ves the consideration of the

guesti on whether the alleged tortfeasor has conmtted any
act of negligence. The Comm ssioner working under the
Wor knmen' s Conpensation Act for the purpose of fixation of
liability is not expected to go into the question whether
the injury or death of a workman during the course of his
enpl oyment is the result of any negligence on the part of
anybody el se. Ther ef or g, the suit filed by the
respondents was rightly tried by the |earned Judge and
Cvil Court had anple jurisdiction to try the sane. Even
otherwise, the exclusion of jurisdiction of the civil
Court is not to be readily inferred. The jurisdiction of
Cvil Court to try any such suit is neither expressly
barred nor inpliedly barred, unless a claimis nade by
t he workman or his dependents under the provisions of
Wor knmen' s Conpensation Act, 1923. Section 3(5) read with
Section 19(2) makes it clear that if a workman institutes

the suit for damages in a civil Court he will not be
entitled to claimconpensation under the Act and vice
versa. This prohibition is significant in that in a

civil Court a workman can cl ai m conpensation beyond the
amount which has been specified under the Worknen's
Conpensation Act, by proving anmong other things, the
extent of not only the |loss of his earning capacity but
al so the actual and probable | oss of his earnings. But
under the said Act, the anpbunt of conpensation that he
can cl ai m even when he proves 100 per cent loss of his
earning capacity is restricted to that specified in
Schedul e IV of the Act. Section 3(5) puts a ban on
making two separate clains-one before the Conmi ssioner
under the Wbrkmen's Conpensation Act and another in the
civil Court. Duplication of proceedi ngs occasi oned by a
claimfiled under the Wirkmen's Conpensation Act and a
claimunder conmon law is intended to be avoided. The
sub-section in ef f ect bar s doubl e recovery of
conpensation in respect of an injury by accident arising
out of and in the course of enployment. An injury gives
a cause of action to the enployee to sue for danages in
the civil Courts, but it is incunbent in such suits to
prove the necessary elenments for a suit in damages. The
Wor kmen' s Conpensation Act, on the other hand, provides
for a straightway award of fixed conpensation to the
wor kman irrespective of the fault or contributory
negligence of either party. Al ternative rendei es are



prescri bed because the grounds upon whi ch danages can be
obtained in the civil Court against the enployers for
breach of duty on the part of the person occasioning it
or on the part of his agents or servants are different
from the conmpensation payable under t he Wor knmen' s
Conpensati on Act. The wor kman may, as an alternative to
claim ng conmpensation under the Act, elect to avai

hinself of any other remedy against the enployer at

conmon law, i.e. in tort for damages for negligence or
wilful act of the enployer or of some person for whose
act or default the enployer is responsible. But he

cannot have the best of both the worlds and put his
enpl oyer in double jeopardy. That is why the W rknen's
Conpensation Act, 1923 protects the enployer not only
against the double paynent but also against double
pr oceedi ngs. Negl i gence resulting in injury is a
di stinct act and constitutes different cause of action
than the one referred to in Section 3(5) and therefore
the workmen or, as the case nmay be, his dependents, can
avail thenmself of renedy against the enployer at comon
law, i.e. in tort for danages for negligence or for
wil ful act of the enployer or some other person for whose
act or def aul t the enployer is responsible. The
exclusion of jurisdiction of civil Court wll be there
only if an application is filed for conpensati on under
t he provisions of Wrknen's Conpensation Act, 1923. As
no application was filed by the appellants for
conpensati on under t he provi si ons of Wor kmen' s
Conpensati on Act , 1923, it cannot be said that
jurisdiction of the civil court was excluded to try the
suit filed by them Therefore, the contention that civil
Court had no jurisdiction to try the suit filed by the
respondents and therefore the suit should be disnissed
cannot be accepted and is hereby rejected.

In order to prove that deceased di ed because of

negl i gence of the Supervisor, the appellants have relied
upon statement of the deceased hinself, which was
recorded on August 21, 1990 by Head Constable Ganeshbha
Bababhai Pranam . Head Constable, M.Pranani, has
categorically stated in his evidence, which was recorded
at Exh.52 that during the course of investigation of
Entry No.157/90, he had recorded the statenent of
deceased Devchandbhai Nathabhai on August 21, 1990 at
Cvil Hospital, H matnagar and at the time of recording
of the statement, the deceased was fully conscious and
fit to make the statenent. In the statement, the
deceased st at ed t hat after reaching double pole
structure, the Supervisor had gone to OCctroi Naka to
i nformthe concerned enpl oyee of GE. Board on tel ephone
to disconnect the electricity supply and after com ng



back had informed himthat the electricity supply was
di sconnected and therefore he shoul d change the punctured
drop out. The Head Constable, M. Pranam , who has proved
the statement, has not been cross-exam ned regarding
recordi ng of statenent of the deceased at all. O
consideration of the evidence of M.Pranam , we are of
the view that the statenent made by the deceased has
passed the test of reliability. The statenent of the
deceased recorded by M.Pranam during the course of
investigation is adnmissible under Section 32 of the
I ndi an Evi dence Act, in view of the exception provided in
sub-section (2) of Section 162 of the Code of Crimina
Procedure, 1973. On bare reading of the statenent of the
deceased, there is no manner of doubt that the statenent
is the true version as to the circunstances of the death
of the deceased and therefore it can be acted upon under
Section 32 of t he Evi dence Act , wi t hout any
corroboration. As not ed earlier, Head Constable
M. Pranam has stated in his evidence that the deceased
at the tine of making statenment, was conscious and was in
afit state of mind to make the statenent. This part of
hi s evi dence havi ng not been challenged, we do not see
any reason as to why the sane should not be accepted for
t he purpose of deciding cause and circumstances of death
of the deceased. The |earned Counsel for the respondent
No.1l has failed to point out any inherent weakness in the

statement of the deceased. It is not brought on the
record of the case that tutored version of the accident
was given by the deceased. Having regard to all the

attending circunstances, we are of the viewthat the
statement of the deceased is a reliable piece of evidence
and shoul d be taken into consideration for the purpose of
deci di ng negligence or otherw se of the supervisor. As
i ndi cat ed her ei nabove, a bare reading of the said
statement indicates that after reaching the double pole
structure, the deceased had waited till the Supervisor
had conme back and instructed himto clinb up the pole for
t he purpose of repairing the punctured drop out and but
for the instructions given to him the deceased woul d not

have started repairing the faulty line. 1In fact, the
supervi sor had not ascertained at all as to whether the
electricity supply was disconnected or not. Thus,

statenent of the deceased shows that there was sheer
negligence on the part of the Supervisor in passing on
wrong instructions to him Even the evi dence of
M.MG Patel, Deputy Engineer, who was exam ned by the
Board as its sole witness, indicates that if appropriate
care and caution had been taken by the Supervisor Shri
Pr ahl adbhai, the accident woul d not have taken place at
all. The wi tness has admitted during cross-exam nation
that after it is ascertained by the Supervisor that the



electricity supply is disconnected, it is not the duty
and/ or responsibility of the apprentice to ascertain that
the electricity supply is disconnected. The said witness
has also adnmitted in his evidence t hat in fact
Supervi sor, Shri Prahl adbhai, by m stake got disconnected
another supply-line instead of the 1line on which the
deceased was supposed to do repairing work. Thus, the
adm ssions nade by the witness of the Board would al so
i ndi cate that there was conpl ete negligence on the part

of Supervisor Shri Prahladbhai in performance of his
duties and but for his carel essness and negligence, the
accident would not have occurred. The learned trial

Judge has neither taken into consideration the contents
of statenent made by the deceased on August 21, 1990 nor
has taken into consideration the material adm ssions nmade
by witness of the Board and has recorded a finding that
deceased was negligent because he had not put on rubber

shoes or gloves before starting the repairing work. At
this stage, it would be instructive to refer to rule 36
of The Indian Electricity Rules 1956 which reads as
under: -

" 36. Handling of electric supply lines and
apparatus. (1) Before any conductor or apparatus
i s handl ed adequate precautions shall be taken by
earthing or other suitable nmeans to discharge
el ectrically such conductor or apparatus and any
adj acent conductor or apparatus if there is
danger therefrom and to prevent any conductor or
appar at us from bei ng accidental ly or
i nadvertently electrically charged when persons
are working thereon. Every person who is on
electric supply line or apparatus or both shal
be provided with tools, and devices such as
gl oves, rubber shoes, safety belts, |[|adders,
eart hing devices, helnmets line testers, hand |egs
and the like for protecting him from nechanica
or electrical injury. Such tools and devices
shal | al ways be maintained in sound and efficient
wor ki ng conditions."

(2) No person shall work on any live electric
supply line or apparatus and no person shal
assi st such person on such work wunless he is
authorised in that behalf and takes the safety
nmeasur es approved by the Inspector

(3) Every tel e-conmmunication |line on supports

carrying a high or extra high voltage |ine shall

for the purpose of working thereon be deened to
be a high voltage line."



A plain reading of above-quoted rule nakes it clear that
every person who is working on an electric supply line or
apparatus or both has to be provided with tools and
devices such as gloves, rubber shoes, safety belts,
| adders, earthing devices, helnets, line testers and the
like for protecting him from nechanical or electrica

i njury.

Though the witness examined by the Board has

stated in his exanination-in-chief that an apprentice is
supposed to wear rubber shoes, gloves, etc. before doing
the repairing work and is also supposed to ensure that
electricity supply is disconnected by wuse of insulated
wire, the evidence on record does not show that in fact
t he deceased was provided with the rubber shoes or gl oves
or insulated wire at all. The Supervisor, who had
instructed the deceased to clinb up the pole for the
pur pose of repairing punctured drop out, was inpleaded as
defendant No.2 in the suit. However, he neither filed
witten statenent nor stepped into witness box. It is
only he who coul d have deposed before the Court whether
rubber shoes, gloves and insulated wire were supplied to
t he deceased or not and whet her the deceased had refused
to wear the shoes, gloves,etc. The evidence on record
establishes that after reaching near doubl e pol e
structure, Supervisor M. Prahladbhai had gone to Cctro
Naka to informthe concerned enployee of the Board to
di sconnect the electricity supply and had instructed the
deceased to wait near the double pole structure. In
fact, when the Supervisor returned, the deceased was
wai ti ng near double pole structure. Thus, the evidence
i ndi cates t hat t he deceased had obeyed all the
i nstructions of his Supervisor. |If rubber shoes, gloves,
insulated wire etc. had been supplied to the deceased,
the deceased would not have failed to nake use of them
This woul d show that those articles were not supplied to
t he deceased and therefore he could not use the sanme. It
was hever the case of Supervisor M. Prahladbhai that he
hi nsel f had handed over rubber shoes, gloves, piece of
insulated wire etc. to the deceased and that deceased
had failed to make use of those articles. Moreover, the
guestion which arises for consideration is whether the
deceased was supposed to take safety measures when he was
i nforned by his supervisor that the electric supply Iline
was dead? Sub-rule (2) of rule 36 of the Indian
Electricity Rules, 1956, which is quoted above, provides
that no person is supposed to work on any live electric
supply line unless he takes neasures approved by the
aut horities. The evidence in this case shows that the
Supervi sor had inforned the deceased that electric supply



line was dead and deceased was free to do the repairing
wor k. Under the circunstances, it was not necessary for
t he deceased to take safety neasures and therefore even
if it is presumed that the rubber shoes, gloves etc.
were provided to the deceased, non-user of the sane by
the deceased would not constitute any negligence on his
part. Under the circunstances, we are of the opinion that
the learned Judge was not justified in comng to the
conclusion that the deceased had not used shock-proof
shoes or rubber hand-gloves or insulated wire and
therefore he hinself was responsible for the accident in
guesti on. As discussed above, the evidence clearly
est abl i shes negligence of the Supervisor. O t he
totality of the facts and circunstances of the case, we
hold that the Supervisor had shown negligence and
carel essness before instructing the deceased to clinb up
the pole for the purpose of repairing the punctured
drop-out and had not ensured that the electricity supply
was di sconnected. The finding recorded by the tria
Court that deceased hinself was negligent being erroneous
and contrary to the proved facts on record, is hereby set
asi de. But for the carel essness and negligence of the
Supervi sor, the accident would not have occurred. The
Supervisor, who was inpleaded as defendant No.2 in the
suit, was in the enploynent of the appellant-Board and
was acting for and on behalf of the Board. The
carel essness and negligence were shown by the Supervisor
during the discharge of his duties and therefore the
respondent G E. Board would be vicariously liable for the
negl i gence of the Supervisor.

In view of our finding that Supervi sor

M . Prahl adbhai V. Patel was negligent in performng his
duty and as he was acting on behalf of the Board, the
Board is vicariously liable, the next question which
arises for consideration is as to how nuch damages the
appel l ants are entitled to receive. W nay state that
this is a suit filed under the provisions of Fatal
Acci dents Act, 1855. For assessnent of danages to
conpensate the dependants, the Court has to take into
account many i nponderables, eg. the life expectancy of
the deceased and the dependants, the anmpbunt that the
deceased woul d have earned during the renainder of his
life, the anmpunt that he would have contributed to the
dependants during that period, the chances that the
deceased may not have lived or the dependants may not
live up to the estinmated renmining period of their life
expectancy, the chances that the deceased m ght have got
better enmploynent or income or mght have lost his
enpl oyment or income altogether. The manner of arriving
at the damages is to ascertain the net incone of the



deceased available for the support of hinself and his
dependants, and to deduct therefrom such part of his
income as the deceased was accustoned to spend upon
hi nsel f, as regards both self-mai ntenance and pleasure,
and to ascertain what part of his net incone the deceased
was accust oned to spend for the benefit of the
dependant s. Then that shoul d be capitalised by
multiplying it by a figure representing the proper number
of year's purchase. Mich of the calcul ati on necessarily
remains in the real m of hypothesis and in that region
as observed by the Suprene in the case of (1) GM
Kerala SRTC v. Susamma Thomas, AIR 1994 SC, 1631, and
(2) GM Kerala SRTC v. Susama Thomas, AIR 1994 SC
1631, "arithmetic is a good servant but a bad naster".
Since there are so often nany inponderables in every case
it is the overall picture that matters and the court rmust
try to assess as best as it can the | oss suffered. The
choice of the multiplier is deternm ned by the age of the
deceased or that of the clainants whichever is higher and
by the calculation as to what capital sum if invested at
a rate of interest appropriate to a stable econony, would
yield the multiplicand by way of annual interest.

In the light of above-referred to principles,

guantum of danmmges payable to the appellants will have to
be determ ned. On behalf of the original plaintiffs,
Jashuben Devchandbhai Parmar, w dow of the deceased, was
exam ned at Exh.26. In her deposition, it is stated by
her that her husband was receiving fixed salary of
Rs. 360/ - per nobnth as an apprentice. It was asserted by
her that as her deceased husband had conpl eted course of
motor rewi nding as well as course of wreman, he would
have been enployed on permanent basis with GE B. on
conpletion of training period as apprentice and would
have received salary of Rs.2800/- per nonth. She has
gi ven instance of one Govindbhai Lakhabhai Parmar, who
was earlier appointed as an apprentice and was thereafter
enpl oyed on permanent basis wth GE B. on successful
conpl etion of training as an apprenti ce. The w dow of
the deceased has stated that Govi ndbhai Lakhabhai Par mar
on being appointed as a per manent enpl oyee was
i Mmediately receiving a salary of Rs.2800/- per nonth.
She has al so stated that the deceased was an expert in
the work of rewi nding and wiring and had he been alive,
he would have earned pronotions and got salary of
Rs. 4000/- tp Rs.5000/- per month. She has cl ai ned t hat
deceased was nenber of Scheduled Caste and as per the
policy of the CGovernnent, he would have got nany benefits
in service, had he been alive and enpl oyed as a pernmanent
enpl oyee with G E. B. In her evidence, she clainmed that
an anount of Rs.12,000/- was spent by her after the



treatnent of the deceased, whereas a sum of Rs.2000/- was
spent on transport and Rs.2500/- towards attendants. She
al so asserted that the appellants were entitled to
receive a sum of Rs.25000/- under the head of pain, shock
and suffering and a sum of Rs.10,000/-, which was spent
by the plaintiffs for performng obsequies of the
deceased. Though she was searchingly cross-exam ned by
the respondents, nothing could be elicited so as to
di scredit her version whi ch was gi ven in t he
exam nation-in-chief. The record shows that the deceased
had conpleted course in wrenen apprentice and secured
first class. The certificate issued by Institute of
Trade Engineering indicates that the deceased had al so
conpl eted course in theory and practice of electric notor
rewi ndi ng. Moreover, the deceased had al so successfully
passed exam nation for wirenmen held by Government and was
grant ed necessary certificate by .M and P

Department, Cujarat State. The respondent-Board has
failed to point out that the work of the deceased as an
apprentice was wunsatisfactory in any manner. VWi | e
expl ai ni ng doctri ne of legitimte expectation of
apprentices, the Suprene Court in UP.SSRT.C . u P

Pari vahan Ni gam Shi shukhs Berozgar Sangh, ((1995) 2 S.C.C

1, has observed that time, energy and public nobney spent
on them shoul d be properly utilised and not allowed to go
waste. The Supreme Court in said decision has rul ed that
preference should be given to themover direct recruits
in matter of enployment and their nanmes need not be
sponsored by enpl oynent exchange. It is further observed
therein that even age bar should be relaxed for them

Under the circunstances, the assertion nade by the w dow
of the deceased that if deceased had been alive, he would
have been enployed with the G E. B. on pernmanent basis is
reasonabl e and acceptable. It is not disputed by the
Board that if the deceased had been enpl oyed on pernmanent
basi s, he would have drawn sal ary of Rs.2800/- per nonth.

Having regard to all the aspects, we are of the view that
it would be reasonable to assess the income of the
deceased at Rs.2500/- per nonth. The deceased woul d have
spent some ampunt for hinself and therefore it would be
reasonabl e to deduct 1/3rd anpbunt fromthe nonthly incone
and thus dependency benefit which would be available to
the appellants would be Rs.1600/- per nonth, i.e.

Rs. 19, 200/ - per annum At the tine of the accident, the
deceased was aged 32 years and therefore we are of the
opinion that it would be appropriate to adopt multiplier
of 15 in the facts of the present case. Thus, under the
head of dependency benefits, the appellants would be
entitled to receive a sumof Rs.2,88,000/- as danages.

The accident in question took place on August 21, 1990
whereas the deceased di ed on August 27, 1990. Nat ural |y,
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therefore, the appellants would be entitled to a sum of

Rs. 20, 000/ - under the head of loss to estate. The
appel lants would also be entitled to | oss of consortium
of Rs.15,000/- as well as other incidental expenses.
However , t he appel | ant s have clained damages of

Rs. 3,00, 000/ - and therefore we hold that the appellants
are entitled to danmages of Rs.3,00,000/- with running
interest at the ratre of 12 per cent per annum from the
date of filing of the suit till realisation and costs.
Admittedly, the appellants have wthdrawmm a sum of
Rs. 31, 000/ - deposi ted by the respondent No.1 and
therefore that anmount will have to be deducted while
determ ning actual anount payable to the appellants as
damages.

For the foregoing reasons, the appeal is allowed.

The respondents are held jointly and severally liable to
pay a sumof Rs.2,69,000/- to the appellants with 12 per
cent interest thereon fromthe date of filing of the suit
till realisation. The respondent No.1 is directed to
deposit the full decretal amount in the trial Court
within eight weeks from today. On anount bei ng
deposited, the appellant No.1l shall be permtted by the
trial Court to withdraw a sum of Rs. 25, 000/-. Rest of
the anobunt shall be invested in fixed deposit with any
national i sed Bank for a period of 10 years. The anount
shall be invested in the joint nanes of appellant No.1
and the Registrar of the trial Court. The Bank in which
the anpbunt may be invested shall not permit anyone to
rai se loan on the strength of the said deposit nor shal
permit any wthdrawal therefrom w thout the perm ssion
of the trial Court. The periodical interest which nmay
accrue on the deposit shall be paid to the appellant No.1
by account payee cheque. The apppeal is allowed wth
costs all throughout.



