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C.AV. ORDER

1. This group of 29 appeals arise fromthe judgnent

and award of the Assistant Judge, Sabarkantha at
Hi mmat nagar deci ded on 30-8-1997 in Land Reference Case
No. 3133/ 89 and cognate natters. As these appeals have
arisen from the conmon judgnent of Reference court and
pertains to one and the sane land acquisition natter
the sane are being taken up for hearing together and are
bei ng di sposed of by this common order

2. Qut of these 29 appeals, | find from the

schedul e attached to the judgnent of the Reference Court
that the wvaluation of 24 appeals is | ess t han
Rs. 20, 000/ -. In 5 appeals, valuation thereof is nore

than Rs.20,000/-. So in these 24 appeals, the subject
matter of the amount of additional conmpensation awarded
to the clai mants-respondents by the Reference Court is
| ess than Rs. 20, 000/-. In view of the two division
bench decisions of this court (i) in the case of Sp.
Land Acquisition Oficer vs Shantaben Chhitubhai's w dow
and others in civil application No.7876 of 1997 with
allied nmatters deci ded on 10-9-1997 and (ii) in the case



of State of Gujarat vs. Pat el Pujabhai Nathabhai in
civil application No.8700 of 1997 with allied matters
deci ded on 21-4-1998 these appeal s otherw se deserve no
adni ssi on.

3. The award in these matters have been passed by

the Reference Court, as stated earlier, on 30-8-1997 and
these appeals are presented in this court on 15-6-1998.
The office has reported that these appeals are barred by
72 days. | find fromthe nmeno of appeals that each
appeal has been presented on the court fees stanp of
Rs.5/-. The office has pointed out another objection
that proper and full court fees is not paid on the neno.
Yet t here is another objection pointed out that
acconpanied to the appeals, the appellants have not
filed the application supported by an affidavit setting
forth the facts on which the appellant relies to satisfy
the court that it had sufficient cause for not
preferring the appeals within the period of limtation
For want of filing of menmo of appeal on requisite court
fee stanp the appeals were not properly presented
appeal s on 15-6-1998. For calculating the period which
has been taken by the appellants in filing of these
appeal s, the cal cul ati on has been nmade upto the date of
filing of the sane i.e. 15-6-1998 but that is an
erroneous approach of the registry of this court. On
15-6- 1998 and even today these appeals are not properly
presented appeals and the period of filing of the
appeals has to be counted upto the date on which the
deficit court fee stanp has been paid. So the report of
the office that appeals are barred by 72 days is not
correct but till date the appeals are not properly
presented appeals. The appeals have been filed after 72
days of expiry of limtation. The total period which
has been available to the appellants for filing of these
appeals from the date of judgment is of 289 days. The
appeal s, as stated earlier, have been filed after 72
days beyond [imtation. So that period was also
available to themto arrange the required court fees.
90 days Ilimtation period has been prescribed so that
within that period, the litigant may arrange the court
fees etc. It is really shocking that despite of taking
of 289 days in filing of the appeals from the date of
judgrment of the I ower court and further fact that it has
been filed beyond 72 days of limtation, the requisite
court fees have not been paid on the nenmo of appeals.
The appellants felt contended to put Rs.5/- court fees
stanp on the appeal menn. Even the appellants have not
filed an application for extension of the period for
maki ng good the deficiency of the court fees stanp. In
appropriate case, no doubt this court has powers to



extent the tinme to make good the deficit of court fees
stanp but for that, as stated earlier, the prayer has
not been made. As these appeals have not been filed on
the requisite court fees stanp and no expl anation worth
t he nane has been furnished for not filing these appeal s
on requisite court fees, the requisite court fees have
not been paid after filing of these appeals for nore
than two nonths, and worse even no application has been
filed for the extension of tinme to nake good of the
deficiency of court fees, these appeals deserve to be
di smi ssed only on this ground.

4. The second ground on which these appeal s deserve

to be dismssed is that the same are barred by
[imtation. It is true t hat this court has
di scretionary powers to condone the delay caused in
filing of the appeal s but sine-qua-non for condoning the
delay is that the appeals shall be acconpani ed by an
application supported by an affidavit setting forth the
facts on which the appellants relies to satisfy the
court that it had sufficient cause for not preferring
the appeals within limtation. It is fruitful to have
reference to the provisions of Rule-3A of Oder 41 of
Code of Givil Procedure, 1908. This Rule provides that
where an appeal is presented after expiry of period of
[imtation specified therefor, it shall be acconpanied
by an application supported by an affidavit setting
forth the facts on which the appellant relies to satisfy
t he court that he had sufficient cause for not
preferring the appeal within such period. So the first
and forenpbst requisite condition is that the appea
shoul d have been acconpani ed by an application supported
by an affidavit setting forth therein the grounds on the
basi s of which the appellant relies to satisfy the court
that it had sufficient cause for not preferring the
appeal within such period.

5. Then cones the consideration part of t he

application by this court and where on the facts as
pl eaded in the application supported by an affidavit
this court is satisfied that the appellants had
sufficient cause for not preferring the appeal wthin
prescribed period of linitation the court nmay condone
the delay in filing of the sane. In the present case,
no application has been filed by the appellants for
condonation of delay in filing of the appeals and this
court cannot condone the delay. The first condition
precedent for exercising discretionary power to condone
delay is totally missing fromthese appeals and further
in the absence of any sufficient cause nade out by which
this court could have satisfied that the appellants had



been prevented thereby in not filing the appeals within
[imtation, these appeals deserve to be dism ssed on the
ground that the same are barred by linmtation

6. In view of these facts though it s not
necessary for the court to go on and exami ne the nmerits
of the natter but still | consider it to be appropriate
to go on the nerits of the mtter and to find out
whet her the appellants have any case on nerits which
calls for interference of this court in the award passed
by the Reference court.

7. Learned counsel for the appellants contended

that the | earned Judge has failed to appreciate that the
previous award on which the reliance has been placed to
determine the anount of conpensation to be paid to the
cl ai mants-respondents in this case pertain to different
village and in the absence of any evidence on the fact
that the lands of that village and the Ilands of the
village which are subject matter of present case are
situated at a reasonable proximty of distance and are
of same fertility it could have been relied upon

8. I have given ny thoughtful consideration to this
contention made on nerits by the | earned counsel for the
appel lants and | do not find any substance therein

9. This is a general contention made but the

| earned counsel for the appellants failed to showto
this court what are the distinguishable features in
between the Ilands which were subject matter of the
previ ous decision Ex.29 as well as which are the subject
matter of the present case. Learned counsel for the
appel l ants, on being asked by the court, admits that
fromthe side of the appellants before the Reference
court no evidence good, bad or indifferent has been
placed to nmmke out the distinguishable features in
between the lands which were subject matter of the
previ ous deci sion and those which are subject matter of
consideration in this case. | have gone through the
judgrment of the Reference court inmpugned in these
appeal s and therefrom| find that though the |ands which
were subject matter of the previous judgnent Ex.29 are
of different village but that village and the village in
whi ch these lands which are subject matter of these
appeal s are situated having comobn boundary. Not only
this but both these lands are being acquired by the
appellants for one and the same public purpose nanely
Nadi ad- Kapadvanj - Modasa Railway line. It has been found
as a fact by the Reference court that these lands are
situated opposite to each other i.e. on other side of



the proposed railway line. The Reference court has not
conmitted any error in holding that the previous award
is arelevant and naterial evidence and for the purpose
of det er m ni ng j ust, adequat e and reasonabl e
conpensation to be awarded in other case it can not only
be considered but relied upon. The Reference court in
the facts which have been established on the evidence
and those findings have not been challenged by the
appellants in these appeals has not comrmitted any
illegality in awardi ng of the anobunt of conpensation to
the clainants-respondents in this case relying on this
previous decision Ex.29. So taking into consideration
the totality of the facts of this case otherw se al so
do not find any merits in these appeals.

10. In the result, all these appeals fail and the
same are di snissed

(S. K. Keshot e, J)
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