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ORAL JUDGEMENT

1. This revision, under Section 115 of the Code of

Cvil Procedure, has been filed against the order of the
trial Court rejecting an application of the plaintiff
revi sionist for consolidation of two suits Nos.64 of 1989
and 9 of 1997 pending in the Court of Cvil Judge (S.D.),
Navsari . The revision has not been admtted so far.



Strangely enough this Court vide its or der dat ed
27.7.1998 straight away issued notice for final disposa
of this revision. As such Revision is taken up for fina
di sposal

2. Learned Counsel for the parties have been heard.

The revision has to be admtted. | do not find any force
in the contention that an order under Section 151 of the
Code of Civil Procedure being discretionary is not

revisable. An order wunder Section 151 C.P.C. is not
appeal | abl e hence revision is nmaintainable against such
order.

3. Brief facts have not been naratted in the order
under revision. However, fromthe Menbo of revision the
brief facts can be noted down as under

Cvil Suit No.64 of 1989 was filed by the father

of the revisionist for recovery of possession of house
No. 668 and in t he alternative for recovery of
Rs. 14,65,000/- wth agreed interest at the rate of 24 %
p.a. This house, according to the revisionist, was
proposed to be purchased by the respondents No.1l to 4 for
a sumof Rs.15 lacs. However, in order to avoid problens
in the Income-tax Department two Agreenents to sell were
executed and a sum of Rs.35,000/- was paid on 23.5.1986.
The remmining anount was not paid whereafter the father
of the revisionist filed Suit No.64 of 1989 for recovery
of possession and in the alternative for recovery of
Rs. 14, 65, 000/ - together with 24% p.a. interest. Duri ng
pendency of the Suit the father of the revisionists died,
whereupon the revisionists were substituted as |lega
representatives of the deceased plaintiff.

4. The Suit was contested on various grounds. Min
ground was that the Agreenents to Sell were cancelled on
1.9.1986 and that the receipts were forged and the
deceased plaintiff wanted to usurp the property. Duri ng
pendency of t he sai d suit prayer was nade for
relinqui shnent of certain reliefs. Amendnent was sought
inthe plaint which was refused. Keeping in viewthe
af oresai d defence the revisionists filed subsequent Suit
No.9 of 1997 in which they claimed possession on ground
of title without prejudice to their claimin the earlier
Suit No.64 of 1989.

5. The two suits were pending in different courts.

Both the Suits were transferred by the concerned District
Judge to one court and thereafter the revisionists noved
an application for consolidation of the two Suits. That
application was rejected by the trial Court, hence this



revision.

6. The trial Court has assigned several reasons for
hol di ng that the application for consolidation is not

mai nt ai nabl e. The first reason is that there is no
provision in t he Code of Civil Procedure for
consol idation of the Suits. The second reason is that

order for consolidation cannot be passed w thout consent
of the other side. The third reason is that the evidence
in one suit cannot be considered to be evidence in the
other Suit wthout the <consent of the other side.
Another reason is that the cause of action in the two
suit is not the sane. Hence it is not desirable to
consolidate the two Suits.

7. AIl these reasons indicate that the discretion

provi ded under Section 151 C P.C. was arbitrarily and
illegally exercised by the trial Court. The trial Court
has not at all considered the scope of Section 151 C P.C.
which contenplates that nothing in this Code shall be
deened to Iinmt or otherw se affect the inherent power of
the Court to make such orders as may be necessary for the
ends of justice or to prevent abuse of the process of the
Court.

8. Normal Iy i nherent powers are exercised in those
cases where there is no specific provision in the Code of

G vil Procedure. If on certain point there is specific
provision in the Code of Civil Procedure, inherent
jurisdiction under Section 151 C.hP.C cannot be

exercised to over-ride or to ignore the express provision
in the Code. The powers under Section 151 C.P.C. do not
limt or otherwise affect the inherent powers of the
Court to pass certain orders. Such orders are which are
necessary for the ends of justice or to prevent abuse of
t he process of the Court. Thus, under Section 151 C P.C
a Court in exercise of inherent powers can pass orders on
a matter not provided in the Code of Civil Procedure
where such order is necessary in the ends of justice or
where such order is necessary to prevent abuse of the

process of the Court. Section 151 C P.C nowher e
provides that such orders can be passed only with the
consent of the other side, viz. opposite party. Thus,

the first reasoning of the trial Court that in the
absence of specific provision for consolidation of suits
no such order can be passed is contrary to Section 151
C.P.C Cenerally the suits and pr oceedi ngs are
consol i dated under Section 151 C. P.C i n exercise of
i nherent powers.

9. 1In the Code of Civil Procedure certain anendnents



have been nade by certain States. The State of U P. by

Act No.57 of 1976 has incorporated Order : |V-A making
specific provision for consolidation of suits and
pr oceedi ngs. There is no such amendnent in the State of

CGujarat. However, the UP State anendnent al so indicates
that when two or nore suits or proceedings are pending in
the same court and the court is of opinion that it is

expedient in the interest of justice, it nmay by order
direct their joint trial whereupon all such suits and
proceedi ngs may be deci ded upon the evidence in all or

any of such suits or proceedings. The above anendnent
made by the UP State may not be directly applicable to
the State of Gujarat, but this amendnent al so indicates
that for consolidation of suits consent of the other side
is not necessary and order for consolidation can be
passed where the court is of the opinion that it is
expedient in the interest of justice to do so. The words
"interest of justice" in the UP State amendnent are the

same and synoninbus wth the word "in the ends of
justice" in Section 151 C.P.C. Thus, even under Section
151 C P.C t he trial Court could have ordered

consolidation of the two suits provided it was necessary
for the ends of justice. The consent of the other side
bei ng not necessary for exercise of jurisdiction under
Section 151 C. P.C the reasoning of the trial Court on
this score is wholly wuncalled for and unacceptable.
Thus, the trial Court conmitted manifest error of
jurisdiction and law in holding that the consolidation
application is not maintainable for want of specific
provision in the Code and it cannot be allowed w thout
consent of the other side.

10. The next reasoning of the trial Court that the
evidence in one suit cannot be considered as evidence in
the other suit without consent of the other side is
equal |y unt enabl e. Normal Iy, after consolidation of
suits the procedure is that the earlier suit is nade the
| eadi ng suit. Issues may be framed in the two suits
seperately, but oral evidence is to be recorded in the
leading suit which wll cover issues and controversy
involved in the two suits. Likew se docunentary evidence
may be filed either in the leading suit or in the two
suits seperately and may be proved by oral evidence to be
adduced in the leading suit. There is no question for
readi ng the evidence of the other suit in the main suit
after consolidation. If the two suits are consolidated
and the evidence is to be recorded in the leading suit
the consent of the other side is hardly required for
readi ng such evidence while deciding the two suits.
Thus, this reasoning of the trial Court is also contrary
to | aw



11. So far as the last reasoning is concerned, viz.
cause of action being different, this is also not a good
reasoning for refusing consolidation of suits. Wen the
two suits are filed, on sone of the relief clainmed, the
cause of action is bound to differ. However, only on
this ground the prayer for consolidation cannot be
ref used. The words "in the ends of justice" used in
Section 151 C.P.C. and further words "to prevent abuse
of the process of the court"” in the said section mean
that if it is desirable in the interest of justice to
consolidate the suits and it 1is further desirable to
prevent abuse of the process of the Court order for
consol i dati on can be passed. Abuse of the process of the
Court can be prevented by not conpelling the parties to
adduce the same or simlar evidence in the two suits
twice. Likewise if the evidence slightly differs and the
main evidence renmains the same it would anmount to abuse
of the process of the Court to conpel the parties to
adduce seperate evidence in the two suits. The ends of
justice also require that the interest of the parties
shoul d be kept in mind and it is not only in the interest
of justice, but also in the interest of parties to avoid
multiplicity of evidence and to avoi d unnecessary
contradiction in the evidence if the same is recorded
after lapse of sone tine. Naturally the evidence in the
two suits cannot be simultaneously recorded on one and
the sane date and if the evidence in the two suits is
recorded on different dates unnecessary contradictions in
exam nation-in-chief and cross - exanmi nation are bound to
occurred.

12. In the instant case parties to the two suits are

t he sane. Both the suits are pending in the sane court.
Earlier suit was filed for recovery of possession in
persuance of agreenent to sell and in the alternative for
recovery of balance price together with interest. 1In the
earlier suit claimfor recovery of possession is proposed
to be given up. The defence was that the two agreenents
to sell were cancelled on 1.9.1986 and the receipts filed
by the deceased plaintiff were forged. The revisionists
pl eaded that the agreenents were never cancelled. Stil
they filed subsequent Suit No.9 of 1997 for recovery of
possession on the basis of their title in the property.
Thus, the two suits germinated fromthe two agreenents to
sell and it cannot be said that the cause of action in
the two suits being different order for cosolidation
coul d not be passed.

13. Anot her reasoning of the trial Court that the
guestion of limtation raised by the defendants will



suffer is equally untenable. If the defendants have
raised the plea of limtation or can raise the said plea
such raising of plea will never be barred sinmply by order
for consolidation of the two suits.

14. Thus, in view of what has been di scussed above it

is manifest that the discretion was arbitrarily and
illegally exercised by the trial Court. The revision has
therefore to be allowed and is hereby allowed. The order
under revision is set aside. The trial Court is directed
to consolidate Suits No.64 of 1989 and 9 of 1997 and
shal |l nake Suit No.64 of 1989 the |eading case in which
oral evidence of the parties wll be recorded. The
docunentary evidence will also be accepted in the |eading
suit and if sone docunments have been filed in subsequent
suit the same may be permitted to be proved by the
parties in accordance with |aw by adducing oral evidence

in the |I|eading case. Thereafter the issues in the two
suits will be decided by a comobn Judgnment in accordance
with | aw. In the circunstances of the case the parties
shal | bear their own costs of this revision.
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