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ORAL JUDGEMENT

The petitioner, having failed in appeal he had

filed

in District Court at Bhuj against the judgnent and

decree passed by the then |l earned Cvil Judge (J.D.) at

Bhuj

directing him to hand over peaceful and vacant

possession of the premises, by this revision application
challenges the legality and validity of the judgnent and
decree passed agai nst him

2. The facts which led the present petitioner to
prefer this revision application may in brief be stated.
There is a plot bearing No. 71 in Vijaynagar area at



Bhuj . On that plot the respondent has constructed her
house. The first floor of the house bearing old block
No. 10/ 6-160, the new number of which is 10/38-64, is
let to the present petitioner at the monthly rent of Rs.
225/ - exclusive of the taxes and charges. The petitioner
is t he nmedi cal officer serving in the Governnent
hospital. He is having transferable job. In the year
1984 he was transferred fromBhuj to Mandvi. Thereafter
he did not use the first floor (hereinafter referred to
as the suit premses) let to him For a period of nore
than six nonths he is not using the suit premses for the
purpose for which they are let. The petitioner is also
allotted with the residential quarter at Mandvi. He has,
t hus, acquired anot her suitable premises for his
resi dence. The respondent therefore asked the petitioner
to vacate the suit prenises and hand over the possession
t hereof, but the petitioner paid no heed. The respondent
was therefore constrained to prefer Regular Cvil Suit
No. 276/90 in the Court of the GCvil Judge (S.D.) at
Bhuj under Bonbay Rents, Hotel and Lodgi ng House Rates
Control Act, 1947 (for short the "Bonbay Rent Act") The
suit was assigned to the then Joint Cvil Judge (J.D.)
for hearing and disposal in accordance with | aw

3. After being served wth t he sunmons, t he
petitioner appeared before the court. He filed his
witten statenent Exh. 15 denying the case levelled

against him and submitting further that he is using the
suit premses. After he was transferred from Bhuj to
Mandvi he was again transferred to Gandhidham from
Mandvi. His counterpart at Gandhi dham vice whom he was
posted filed a suit and obtained interimrelief. The
i mpl enentation of the transfer order was stayed, with the
result the petitioner could not take over his charge at
Gandhi dham and had to proceed on | eave from 10th March
1990 to 4th June 1990. During this period of |eave he
stayed in the suit prenises. Thereafter on 5th June 1990
he resuned his duties as Medical Oficer at Mandvi. He
is Class-1 Oficer. He has to perform his duties al

over the district. He has to attend co-ordination
neeting at Bhuj and many ot her neetings held periodically
at Bhuj. During the visit of V.I.P., in the district, he
was required to attend the neeting arranged in that
connection, or remain with V.I.P. so as to take care of
his health till he left the Dist. Centre. Hence often
he was going to Bhuj and staying in the suit prem ses.
Accordingly for about 5 nonths during the period of 6
nmonths imediately preceding the date of the suit he
stayed in the suit prenises at Mandvi. He is unmarried

but his parents also resided in the suit premses. Wth
a viewto get the possession any how, the case about



non-user was nmde out. The | earned Judge then franed

necessary issues at Exh.18. Appreciating the evidence
bef ore him he reached the concl usions that the respondent
had established the case of non-user, as well as

acquisition of the suitable prem ses by the petitioner

and on that counts he passed the decree of eviction on
10th March 1997. Being aggrieved by such judgnent and
decree the petitioner preferred Regular Civil Appeal No.
72/97 in the District Court, Kuchchh-Bhuj at Bhuj. The
appeal was assigned to the then |earned Extra Assi stant
Judge at Bhuj who hearing the parties on 28th January
1998 di smi ssed the appeal and confirned the decree passed
by the learned Civil Judge (J.D.) at Bhuj. It is against
t hat j udgment and decree, t he present revision
application has been filed by the petitioner-origina

defendant in the suit.

4. On three grounds nanely (1) limtation, (2)
non-user and issue to be framed in that regard, and (3)
acquisition of suitable residence, the judgnments and
decrees are assailed. Wth regards to linmtation, it is
submtted that the suit is barred by the period of
[imtation. The cause of action in such suits arises as
and when the incident, attracting any of the grounds
available to the landlord to seek the decree of eviction
under the Bonbay Rent Act occurs. |In the case on hand as
alleged in the plaint the petitioner was allotted wth
residential quarter by the Government in 1984 A D..
Since then, the petitioner acquired the premses at
Mandvi . It is also the case of the respondent that the
petitioner since then is not using the suit prenises for
t he purpose for which the same were let. Because of such
incident, the cause of action arose in 1984. The suit
t heref ore ought to have been filed as per Art. 113 of
the Limtation Act within three years therefrom instead
that the suit was filed on 20th July 1990, about six
years after the cause of action arose in the matter. The
suit was therefore barred by the period of linmtation
In reply to such contention, M. Lakhani, the |earned
advocate representing the respondent submitted that in
such rent & possession suits, the cause of action no
doubt arises soon the incident attracting any of the
grounds available in Bonbay Rent Act for seeking the
eviction decree occurs, but the suit is not required to
be filed within 3 vyears of the occurrence of the
incident, as per Art. 67 of the Limtation Act such
suits are required to be filed within the period of 12
years fromthe date the cause of action arises i.e., from
t he happening of the incident giving rise to the cause of
action. Art. 113 will in no case apply.



5.1t may be nmentioned that fornmerly in such suits

the cause of action was considered to be the termination
of tenancy as made clear by the High Court of Bonbay in
Zainab Bai, wfe of Hussainbhai Ebrahi mand others vs.
Navayug Chitrapat Co.Ltd.- AIR 1969 Bombay 194; but after
the Suprene Court made the law clear in W. Dhanpa

Chettiar vs. Yesodai Ammal - AIR 1979 SC 1745 cause of
action will not be the term nation of tenancy. As the
law nade clear by the Suprene Court, notice termnating
the tenancy as per Sec. 106 of Transfer of Property Act
is not required to be given because the tenant is
protected by the Rent Legislations of different States.
Wen in law notice termnating the tenancy is not
required to be given, the cause of action in such suits
arises fromthe day when the incident, attracting any of
t he grounds available to the landlord to seek decree of
eviction against the tenant in the Bonmbay Rent Act and
forfeiting tenants' right to be in possession occurs.
Such position of law energing because of the | aw made
clear in V. Dhanpal's case (Supra) is also clarified by
the Suprene Court in the case of Sm. Shakuntala S.
Tiwari vs. Hem Chand M Singhania - AIR 1987 S.C. 1823
hol di ng that because of the Rent Acts in different States
the tenancy is not required to be termnated giving the
notice, and hence the term nation of the tenancy would
not provide the cause of action, but the grounds provided
in the Bonbay Rent Act or the concerned Rent Act would
provide the cause of action, because the |landlord would
be entitled to the decree of eviction, not by termnation
of the tenancy, but by any of the grounds in the Rent Act
is available to him or the tenants comits the breach of
any of the provisions of the Rent Act applicable.

Thereafter discussing Section 12 & 13 of the Bonbay Rent
Act, it is made clear that for the suits to recover the
possession of the premises let to the tenant Article 67
or 66 of the Indian Limtation Act as the case may be
will apply and not Article 113 of the Limtation Act
because there is no scope to apply Article 113. As per
Article 67, if the landlord has to recover the possession
fromthe tenant, the suit has to be filed within a period
of 12 years fromthe day the tenancy is termnated. In
the suit to recover possession of the rented prem ses as
made clear by the Suprene Court in the case of W

Dhanapal Chettiar Supra) notice terminating the tenancy
is not necessary. The question is therefore rai sed how
the period of 12 years to be reckoned for the purpose of
preferring the suits to recover the possession of the
rented premises fromthe tenant ? The Suprene Court in
the just referred case of Snt. Shakuntala S. Tiwari has
made clear that Article 66 will al so apply which provides
that the suit has to be filed within the period of 12



years to be reckoned fromthe day when the forfeiture is
incurred or the condition is not observed or fulfilled by

t he tenant. The forfeiture cones into being when the
incident, attracting any of the grounds on which the
| andl ord becones entitled to clai mpossession occurs. In

the case on hand as alleged the petitioner acquired the
residential quarter at Mandvi in 1984, and since then he

is not wusing the suit prem ses. The respondent has
therefore come forward with the case that in the year
1984 A.D. the incident covered by both the grounds
avai |l abl e for seeking the decree of eviction occurred.
The period of 12 years' limtation in this case therefore
began to run from 1984 A.D. The suit was therefore
required to be filed latest by 1996 A.D., instead that

the suit is filed in 1990 A D. It therefore follows that
the suit is filed within the period of limtation, the
sanme is not barred by the period of linitation. Onh the
ground of limtation therefore the suit does not fail

6. It is the next contention of the petitioner that

as per the requirement of |aw the i ssue about non-user is
not framed by the trial court. Necessary ingredients of
the relevant provisions of Jlaw ought to have been
i ncorporated so as to make it known to the parties what
was the point or fact in controversy and what evidence
was required to be led. About the ground of non-user the
relevant provision is vide Section 13 (1)(k) of the
Bonbay Rent Act. It provides that the landlord wll be
entitled to a decree of eviction if it is proved that the
tenant is not wusing the suit premses wthout any
reasonabl e cause for the purpose for which the sane were
let for a continuous period of six nonths inmediately
preceding the date of the suit. One of the ingredients,
nanely "w thout reasonable cause" is not covered by the

i ssue framed by the trial court, as well as point for
determ nation raised by the first appellate court. It
woul d therefore be just & proper to frame the issue
specifically & clearly and to have full justice to the
parties, the suit nay be remanded to the trial court for
a fresh trial and decision. In support of his such

subm ssion, M. Shah the |learned advocate representing
the petitioner wurged to consider the decision of this
Court rendered in the case of Mhini Bhiryomal Hi ngoran
v. Bhanubhai Manilal Patel - 25 (2) GL.R 1058 wherein
it is, with regard to Section 13 (1)(k) of the Bom Rent
Act, laid down that the issue in that case franed was
def ecti ve because therein the words "without reasonable
cause" were not nmentioned in the issue, and secondly
instead of "the date of the suit", the words used were
"date of the suit notice". 1In that case, because of such
defect it was wurged to renand the matter, but that was



found not necessary because the appellate court had
already franed the issue and renmanded the matter and
finding was then given by the trial Court. It is the
subm ssion of M. Lakhani, the | earned advocate for the
respondent that no doubt the issues nust be specific, but
despite the same being defective if the parties are not
mslead and no prejudice is caused, the findings given
may not be upset and there would be no cause to remand
the matter, as urged on behalf of the petitioner

7. Considering the rival contentions about franing

of the issues, one nust ook to Order 14 Rule 1, Qvi
Procedure Code. The issues are the back-bone of the suit.
The object of framing the issue is therefore to pinpoint
the points required to be determned for proper trial and
right decision of the case, i.e., to ascertain the rea
di spute between the parties, to narrow down the zone of
controversy and to see on what points both the parties
di ffer nanely one asserting and other side denying so as
to guide the parties in the matter of adducing evi dence
and for a right decision. VWiile framing the issues
rel evant provisions of |aw applicable should be kept in
m nd and necessary ingredients of the provision nmust find
place in the issues otherwi se the sane cannot be terned

clear & specific. The issues nmust therefore be
sufficiently expressive of the matt er in di spute
speci fic, perfect, conpr ehensi ve unambi guous,
crystallized, di stinct and cl ear covering t he

requirenents or essential ingredients of the provisions
of the law applicable so as to sufficiently direct the
attention of the parties as to what evidence is required
to be led. But if the issues are not accordingly franed,
and found to be inproper, or of unsatisfactory nature, or
i mperfect, or wong, or irregular, or defective, or the
court has not franed a particular issue as a result of
which either of the parties does not |ead proper and
sufficient evi dence or is prevented from adducing

necessary evidence, the trial will stand vitiated, and
decision/findings on those issues will be liable to be
set aside. |In other words, where issues franed do not

sufficiently direct the attention of the parties to the
mai n question of fact necessary to be decided and the
party is ms-led, or confused, or prevented from adduci ng
the evidence, the trial will stand vitiated. However one
must clearly bear in mnd that omission to frane a
particular issue or fram ng the issue incorrectly or the
issue if found defective or inperfect, or inproper, or
wong it will not always have fatal or vitiating effect;
if the parties are not prejudiced, or the parties have
gone to the trial knowi ng that the same question was in



issue and adduced the evidence or disposal of case on
nerits is not affected and substantial justice has been
done, or the parties alive to the point, have led the
evidence on it and have discussed it in the trial court,
or the issues franed are conprehensive enough to cover
the point or ingredient, or the issue even obscure
enbr aces t he essential ingredient, or sufficiently
directs the attention of the parties to the requirenents,
or the sane is correctly understood and the parties have
led the evidence, and, the court has di scussed the sane
and given the findings thereon nay be cursorily, the
trial will not be wvitiated. I f proper issues are not
framed or issues franmed are defective or inconplete or
not capable of making a point certain or ms-Ieading,or
not clear or perplexing, it is upto the parties to nove
the court to get the issues rightly franed. If the
parties do not do so and lead evidence and invite the
findings of the court, they cannot be allowed to find
fault with the issues before appellate or revisiona
court so as to circunmvent his failure before the | ower
court. In that case it can be said that the party was
not confused or mis-I|ed.

8. In the case on hand, the trial court franmed the
relevant issue at Serial No. 3 at Ex. 18 and that is
couched as under;

"Whether the plaintiff proves that the suit
premises is on non-use since last six nonths
prior to the filing of the suit ?"

At this stage, one must |ook at the relevant provision
nanely Section 13 (1) (k) of the Bonbay Rent Act. As per
that provision, three ingredients are required to be
fulfilled by the I andl ord seeking the decree of eviction
on the ground of non-user by the tenant. He nust show
that (1) the tenant is not using the premses let for a
conti nuous period of six nonths inmediately preceding the
date of the suit; (2) he does not use for the purpose for
which the premises were let; and (3) he does not use
wi t hout any reasonabl e cause. On perusal of the above
gquoted issues it appears that relevant provision of the
Bom Rent Act nanely Sec. 13(1)(k) is not clearly kept
in mnd and necessary expression covering the ingredients
of the provision especially the last one nentioned
her ei nabove nanely w t hout reasonabl e cause does not find
pl ace in the issue. The question therefore which is
required to be exanm ned is whether in the absence of such
specific issue, the finding thereon & consequently the
trial of the suit are vitiated, and this court will have
no option but to remand the suit to the trial court for a



fresh trial on that point after fram ng the specific
issue ? As made clear about the law on framng of the
i ssues, what is required to be seen is whether either of
the parties was msled or confused, and/or could not
understand the sane correctly, consequently failed to
| ead, or was prevented from|leadi ng required evidence in
the matter ? On perusal of the evidence both oral and
docunentary on record with nmeticulous care and finicky
details, there is no reason to hold that either of the
parties was mslead or puzzled and failed to |l ead or was
prevent ed from |eading necessary evidence on the
i ngredi ent nanely "w t hout any reasonable cause". It my
be renenbered that the petitioner has cone out wth a
case that he was using the prem ses as and when he was
required to attend different neetings at Bhuj or whenever
one or another VIP had been to Bhuj. He also wused the
prem ses for about 87 days when he was on | eave because
of the suit having been filed by his counterpart affected
by the transfer at Gandhidhamthe transfer-order was
st ayed. The learned trial Judge has al so discussing at
length different evidence coupled with the case |aws
cited before him in para 36 of his judgnent concl uded
that petitioner had failed to establish any of the
avai |l abl e reasons in |law for showi ng that his non-user is
not without any reasonable cause. The appellate court
has of course not in details but dealing with the point
and attendant circunstances on record in brief agreed
with the finding of the learned trial Judge on the point
of reasonable cause. The petitioner has |led evidence to
show that periodically he was using the prenises and had
the intention to return, and his non-user for rest of the
period was owing to his transfer to Mandvi. O course
his such case about periodical use is not hel pful to him
but it is clear that he made an attenpt adducing such
evidence to show that whatever was the situation, it was
not without any reasonabl e cause. Wen accordingly the
evidence is led, arguments were also advanced and the
case putforth is considered by the courts below, in view
of the law nade clear by several authorities referred to
herei nbel ow, it cannot be said that the petitioner was
m sl ead, or puzzled because the issue franed being
defective, could not be correctly under st ood and

necessary evidence could not be led. It nay be stated
that, if the courts bel ow have not discussed the facts in
detail, but in short referred the same and reached the

concl usi on qua reasonabl e cause, it would not be a ground
to remand the matter because in that case, it cannot be
said that either of the parties incorrectly understood
the issue or was mslead and failed to adduce necessary
evi dence. Both the lower courts have also, nmay be in
short or inconprehensibly or clunsily but inplicitly



dealt with the point keeping in mnd one of t he
i ngredi ents nanmely, "w thout any reasonabl e cause". Wen
that is the case, even if the issue franed is defective
or not satisfactory, it has not prejudiced the parties
and hence | see no reason to renmand the suit to the tria
court for a fresh consideration on the ground of non-user
fram ng the specific, distinct & clear issue i.e. the
issue sufficiently expressing the requi renents and
cont ai ni ng necessary i ngredi ent of the provision
applicable. If the issue framed if found to be defective
or inconplete, the petitioner could have noved the tria
court for recasting of the issue. |If he did not do so,
and adduced evidence and invited the findings of the
Court, he cannot be allowed to find fault with the issue
before this court so as to circunvent his failure before
both the courts bel ow

9. The next question that arises for consideration

i s whether non-user in this case can be said to have been
est abl i shed. Considering the restraints of Revisiona

Jurisdiction the question has to be examined. This court
cannot assess the value of the evidence and interfere
with the findings of facts by substituting another
finding. Wat is permissible in law while exercising
Revi sional Jurisdiction is that this Court can interfere
if there is error of law leading to patent injustice
apparent on the face of record calling for pronpt
redressal and securing the ends of justice, or to correct
mani festly perverse finding so as to prevent mscarriage
of justice. It is contended on behal f of the petitioner
that as per the requirenents of Section 13(1) (k),

non-user nust be for a continuous period of six nonths
i mediately preceding the date of the suit. | f
continuous non-user for a period of six nonths is not
established, certainly the landlord cannot have a right
to seek the decree of eviction on that ground. The
present suit cane to be filed on 20th July 1990. Si x
nmont hs' period i mredi ately preceding the date of the suit
would therefore be from 20th January 1990 to 20th July
1990. The user or non-user pertaining to this period
only being naterial is required to be ascertained. From
10th March 1990 to 4th June 1990, i.e.,for a period of 87
days the petitioner was on | eave, and according to him he
resided at Bhuj in the suit prem ses. The said period
falls within six nonths' period i nmediately preceding the
date of the suit. Wen for this 87 days the petitioner
resided in the suit prem ses, the requirenent of Section
13 (1) (k) to have non-user continuously for a period of 6
nonths cannot be said to have been established as
continuity of the period was broken. Further to attend
V.l.Ps and several meetings the petitioner used to go to



Bhuj and stay in the suit premses. |In view of the facts
the courts bel ow apparently erred and their findings qua
non-user being manifestly perverse, interference of this
court is warranted. The |learned advocate for t he
opponent has refuted such contention advanced on behal f
of the petitioner.

10. Both the | ower courts bel ow have dealt wth the
point and found that at tines during the period of 6
months the petitioner might be staying in the suit
prem ses, but in the eye of |aw such casual stay would
not anount to the use of the prem ses for which the sane
were let, and therefore even if it is believed that
during the period of 87 days the petitioner stayed in the
suit premses, it would not disentitle the respondent
from seeking the decree of eviction. During that period,
it my be nentioned here that the gas consunpti on was
found "NiI' and the electric consunption was found
nm ni mum If the gas consunption is "N l' it would show
that there was no dwelling at all and that fact negatives
the use for residential purpose. O course, the electric
energy consunption was found m ni num but that cannot help
the petitioner because even if the consunptionis “NI',
the Electricity Board issues bill for mninmum charges.
No doubt, the petitioner used to receive some posts
nanely greeting cards or invitation cards and sone
peri odi cal s or nagazines at the suit prem ses, but that
may be the result of carelessness in not getting the
addr ess changed.

11. Before the case about non-user is dissected, what

is the meaning of residence in the eye of |aw may be
recol lected. The word "residence" denotes the place
where the individual eats, drinks, sleeps or where his
fam |y or servants eat, drink and sleep and where there
is some permanence for continuance of such eating,
drinking and sleeping. Prima facie a man is said to
reside where he is obliged to stay at the place. To put
in different words, the residence nust be wth a
consi derabl e nmeasure of continuance and not occasi ona
and casual visits. Were a person has a permanent place
of dwelling in one place, he cannot be said to be dwelling at a
pl ace where he has |odged for a tenmporary purpose. To
reside at a place and to pay a visit to a place are two
di fferent things, the distinction of which should be kept
in mnd. A simlar question about the interpretation of
the word "residence" arose before this court in the case
of Mbhi ni Bhiryomal H ngorani v. Bhanubhai Manilal Patel
- 25 (2) GL.R 1058 : 1984 (2) GL.R, whereinit is
hel d that the residence nmust be permanent not spasnodic
stay in the premses or casual visits. [In another case



of Khenthand Kalidas Mehta vs. Kot hari  Gubharuchand
Motilal - 1996 (1) G L.H 413, keeping Section 13 (1) (k)
of the Bonmbay Rent Act in mnd, about the residence what
has been made clear is that, by spasnodic visits it can
never be said that there is no non-user of the |ease-hold
prem ses. VWat is made clear is that even if it is
presuned that a tenant nmkes casual visits to the
| easehol d prenises, that ipso facto does not constitute a
reasonabl e cause for non-user saving himfromthe rigors
of the provisions of Section 13 (1)(k) of the Bombay Rent
Act, as the casual visits to the premses would not
render the non- user as non- conti nuous. In |aw
constructive residence woul d not help the tenant. What
is contenplated is the actual residence.

12. In this case, after t he petitioner was

transferred in 1984 he left the charge at Bhuj, took over
the charge at Mandvi and started to reside with his
father and mother in the quarter allotted to him
Thereafter as stated above, for a period of 87 days
according to himhe stayed at Bhuj, and periodically also
he used to stay in the suit prem ses at Bhuj as and when
he was required to attend the neetings. Wether such use
can be said to be the use satisfying the requirenents of

dwel ling or residence is to be determ ned. It may be
noted that during his stay, as he made clear in his
evi dence, the gas consunption was "nil". He wused to

receive the electricity bills of mninmmcharges. This
circunstance on record goes to show that in fact the
petitioner was not dwelling or residing in the suit
prem ses. Both the courts below were right in holding
that mnimm charges bills are issued even if the
consunption of the electric energy is "Nil', and when gas
consunption is found “NI', it was t he st rongest
circunstance on record going to show that required
eating, drinking and sleeping were during his visits
absent, and discrediting the case about user advanced in
defence. Even if it is believed that he was eating and
drinking in the premises during his such casual visits,
it would not amount to dwelling in the suit prenises
because his headquarter was at Mandvi. He was unnarried
but his father and not her who were residing with himwere
at Mandvi-his headquarter in the quarter allotted to him
He can therefore be said to be residing, where his fanmly
nmenbers were residing. and his visits at Bhuj should in
view of such evidence be treated to be casual or
occasi onal . Secondl y i f t he person is havi ng
transferable job, on his transfer from one place to
another, the place where he is transferred shoul d
ordinarily be considered to be the place of pernmanent
resi dence because he is supposed to settle dowmn at that



pl ace of his posting. In this case, therefore, his
resi dence being at Mandvi, his casual visits at Bhuj, and
during such casual visits using the suit prenises, cannot
tantamount to a break in the six nmonths period of
non-user required to be established by the landlord. In
ot her words, the period during which the petitioner was
casually wvisiting Bhuj and staying in the suit prenises
being the 1odgement and not residence would not be
excl uded from the period of non-user inmediately

preceding the date of the suit. VWen that is so the
conti nuous non-user for 6 nonths or nmore i s not broken as
canvassed. In view of the matter, the courts bel ow were

perfectly right in passing the decree on the ground of
non- user.

13. A tenant having transferable job if tries for his
posting back at the place fromwhere he was transferred,
or he is expecting his reposting at the place from where
he was transferred, by that nere fact it cannot be
construed that the tenant is having aninus revertendi
and his non-user nust be held to be reasonable & just,
and not w thout any reason, for the master of the tenant
when transfers him it is wth aviewto satisfy his
adm ni strative requirenents, and so transfer is always
with a viewto cause the enployee to settle down at the
pl ace where he is posted. The contention, advanced on
behal f of the petitioner that because of the possibility

that he will be re-transferred and posted back at Bhuj,
there is aninmus revertendi and case of non-user gains no
ground to stand upon, nust fail. | will now switch over
to t he last ground viz., acquisition of suitable
prem ses.

14. About suitable acquisition, M. Shah, | earned

advocate taking nme to the relevant provision vide Section
13 (1)(l) of the Bonmbay Rent Act contends that no doubt
the petitioner has been allotted with the quarter by the
CGovernment at Mandvi and he occupies the sane after
taki ng over the charge at Mandvi, but such acquisition
would not be the acquisition in the eye of law, for the
provi si on of the Bonbay Rent Act contenplates acquisition

within the local limts of that village or town where
| easehol d prenises are situated and no where else. The
| easehol d prenises being within the local linmts of Bhuj

and the quarter allotted being at Mandvi, a place other
than Bhuj, the petitioner cannot be said to have acquired
anot her suitable prenises and therefore on that count the
respondent is not entitled to the decree of eviction. 1In
support of his submssion, M. Shah has drawn ny
attention to a decision in Ramagauri Grdharlal v.
Narottam Narandas - 16 GL.R 176 wherein it 1is held



that Section 13 (1)(l) of the Bonbay Rent Act cannot
apply to the tenant who acquires or is allotted wth
vacant possession of premses in a different town. It
woul d be an exercise in non-reason to authorize the
eviction even if the so-called alternative prem ses are
situated in a different town. Surely a tenant in
Ahmedabad cannot be evicted nmerely because he purchases a
sui tabl e residential house and acquires vacant possession
thereof in sone far distant place nay be Madras or
Moscow. The |earned advocate representing the other
side, in reply has relied upon the decisions in the cases
of Dahyabhai Motiram (Decd. through his heir) & Anr. v.
Nat hubhai Bhi mbhai Naik - 16 GL.R 404 and Chandrakant
M  Deshpande vs. Vasantrao B. Toke & Others - 1996 (1)
GL.H 26 in support of his submission that the tenant
cannot be allowed to stick to two premises or sit tight
on the |easehold premses after acquiring anot her
prem ses at the place where he has to settle or going to
settle down, may be owing to transfer or for any other
cause.

15. In the case of Dahyabhai Mtiram (Supra), what

happened was that the tenant having the rented prenises
in Billinmra had constructed his bungalow in the Tal odh
Gram Panchayat area situated topographically on the
outskirts of Billimobra. Looking to the short distance
between the two stations, it was held that tenant had
acquired the suitable residence within the neaning of
Section 13 (1)(I) of the Bonmbay Rent Act. |In the case of
Chandr akant M Deshpande (Supra) the defendant was the
tenant of the roomsituated within the local Ilimts of
Bar oda Muni ci pal Cor por at i on. The tenant was then
allotted with the quarter by his naster. At this stage,
one nore |ikewise decision my be referred to. In
Chanpakl al Chhotalal & Anr. vs. Par vat i ben Kuber bha
1994 (1) GCD 801, the tenant was using and occupying the
| easehol d property within the local Ilimts of Surat
Muni ci pal Cor porati on. The master of the tenant then
allotted a quarter at Udhna a town situated touching the
border of the Surat city. |In both these cases though the
towns were different, the tenants were held to have
acquired the suitable pren ses because another town or
village topographically situated close to the border of
the town or city where |easehold properties wer e
situated, and so it was in those cases held that
virtually within the same town the tenant had acquired
the premises. But in this case topographically Mandvi is
not situated close to the border of Bhuj and therefore
these two decisions may not be pressed into the services
of the respondent was the subnission on behalf of the
petitioner. What is further submitted is that when in



these two decisions rendered in Dahyabhai Mdtiranm s case
(Supra) and Chanpaklal Chhotalal's case (Supra), a
di fferent view on the basis of topography of the
concerned towns, is taken than the view taken in the case
of Rammgauri G rdharlal (Supra), having regard to the | aw
of precedence the court cannot ignore the decision in the
case of Ramamgauri G rdharlal. The proper course that
would be open to the court would be to refer the matter
to the larger bench for finally setting the issue at
rest. About the Ilaw of precedence, ny attention was
drawn to a decision rendered by the Apex Court in the
case of Somabhai WMat hurbhai Patel vs. New Shorrock MIIs
- 1983 GL.H 273, wherein it is laid down that the
Si ngl e Judge of the Hi gh Court cannot reject the ratio of
t he deci sion of another Single Judge of the sane High
Court by merely saying that attention of that Single
Judge was not invited to the decision of the Suprene
Court which my have an inpact on the point under
exam nation. Judicial comty demands and the Apex Court
has often reiterated that in that event the matter should
be referred to a larger bench. Such view w ||l remain the
same if attention of the Single Judge is not drawn to a
deci si on of another Single Judge taking contrary view, is
t he submi ssi on.

16. Whether the decisions cited are conflicting and

the issue is required to be referred to the larger bench
is the question that arises for consideration. On
perusal of all the decisions, it becomes clear that the
decisions in the case of Dahyabhai Mdtiram Chandrakant
M  Deshpande, and Chanpakl al Chhotalal (Supra), do not
run counter to the decision in the case of Ramagaur

Grdharlal (Supra); on the contrary those decisions
suppl enent the | aw nade clear in Ramagauri's case. The
said decision is elucidated, or occult or recondite
nmeani ng thereof is clarified, scope of nisreading the
sanme is eradicated and any puzzle or doubt that nay arise
i s dispelled. VWhat is nade clear is that if the tenant
acquires the premises at a different place where he is
certainly to settle or is required to settle down
certainly or has already settled down | eaving the town or
village or citywhere | easehold premises are situated, it

will also anpbunt to acquisition of the premses wthin

the neaning of Sec. 13(1) (1) of the Bonbay Rent Act,
which is not kept out of sight in Ramagauri's case. By
nment i oni ng " Madr as" or "Mscow' (as the |easehold

prem ses were situated in Ahnedabad) what is made clear
is that if acquisition of the house at a different place
or at a farthest place where the tenant is not at al

going to settle down in near future or will have no
conpul sion to settle down for any good cause, such



acquisition is no acquisition within the neaning of Sec.
13(1) (1) of the Bonbay Rent Act. 1In that case he wll
not lose the protection and the |andlord would not be
entitled to get the decree of eviction. The criteria of
settling down at the place where the premises are
acquired is not done away with. The decisions thus do
not run counter to the other one and so reference to a
| arger bench is not warranted as contended.

17. The petitioner is serving as Medical Oficer in
Covt. Hospital. As per Rules governing the service
conditions, his job is transferable at the interval of
specified period. A residential quarter suitable to his
post is provided by the Government. Hence if the
petitioner is transferred fromone place to another, he
has to settle down at the place where he is transferred &
posted, either wllingly or otherwi se, and when the
quarter is allotted to himat the place of his posting,
it would be the acquisition of suitable prem ses within
t he neaning of Sec.13(1)(l) of the Bonmbay Rent Act.
After the petitioner was transferred to Mandvi in 1984,
he is allotted with suitable quarter there and he has
occupi ed the sane and at present uses the sanme as he had
to settle down there, till the next transfer as per rule.
The quarter is allotted so that the petitioner can
conveniently and confortably settle down there and can
render t he services promptly, efficiently and
conveni ently. To cultivate the belief that he woul d be
re-transferred to Bhuj (not yet re-transferred from 1984)
and so the petitioner has the aninus revertendi is
nothing but the illusion. On that count as submitted it
cannot be said that the petitioner is not to settle down
at Mandvi . It nay however be stated that possibility of
retransfer cannot inpair the landlord' s right to get the
decree of eviction on the ground that the tenant has
acqui red vacant possession of another prem ses. It may
be nmentioned that there is no dispute about the fact that
the quarter allotted at Mandvi where the petitioner has
to settle down is suitable. The courts below have
therefore comritted no error in passing the decree of
eviction on the ground of acquisition of sui tabl e
prem ses at Mandvi . Under the circunstances, both the
courts below were right in holding that the respondent
succeeded in establishing the case of non-user and
acquisition of suitable prem ses by the petitioner, and
on that count passing the decree of eviction. There is
therefore no justifiable reason to allow the Revision and
upset the decree passed.

18. For the aforesaid reasons, | see no justification
tointerfere with the decisions rendered by both the



courts bel ow. The decree passed by both the courts,
being quite in consonance with law, are required to be
nmai nt ai ned. In the result, this revision application
bei ng devoid of nmerits, is hereby dismssed wth costs.
Rul e di schar ged.

19. M. Shah,the | earned Advocate representing the
petitioner seeks tinme so as to have appropriate order
agai nst the inpendi ng execution, to which M. Lakhani

| earned advocate representing the other side submits that
the respondent is not going to execute the decree till
30th June 1998. In view of the matter, | see no need to
pass any order in the matter.



