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ORAL JUDGEMENT
This Civil Revision Application under Section 115
of the CPC, 1908 is directed against the order dated
16.11.92 below Exh.83 of the second Joint Civil Judge
(SD) Surendranagar in Special Civil Case No.65/86 by the



plaintiff petitioners was held to be not nmintainable in
view of the provisions of the Benam Transacti ons
(Prohibition) Act, 1988. The plaintiff petitioners filed
a suit against the defendant respondent for dissolution
of the partnership firmand revalution of the Accounts.
The Learned Trial Court on the basis of the pleadings of
the parties franed the issues in the suit vide Ex.52.
The respondent no.1 filed application below Ex.83 and
prayed therein that issue no.7A may be decided as a
prelimnary issues it is a pure question of |aw |Issue
No. 7A reads as under: -

"Whet her the present suit is not tenable and
mai nt ai nabl e in view of benam transactions
(Prohibition) Act, 1988?"

2. After hearing the | earned counsel for the parties

the application below Ex.83 came to be rejected by the
| earned Trial Court on 12.3.1990. Against this order the
respondent filed revision appplication before this Court.
This Court has decided the matter in favour of the
defendant and directed the learned Trial Court to decide
i ssue No.7A as prelimnary issue under sub-rule 2 of rule
2 of order 14 of the Civil Procedure Code. The | earned
Tribal Court heard the matter and under its order of
16.11.92, impugned in this revision application, held
that the properties held in the nane of defendant
respondent no.1 or in name of her husband Kasturchand
Di pchand are concerned, the plaintiff's suit is not
mai ntai nable in view of t he Benami Transacti on
(Prohibition) Act, 1988.

3. This order of the learned Trial Court is subject
matter of challenge in this civil revision application
The | earned Counsel for the petitioner contended that the
deci sion of the apex Court on which the reliance has been
placed by the learned Trial Court to decide the matter
against the plaintiff petitioner is no nore good law in
view of the later decisions of the Apex court. The
Learned Counsel for the petition contended that the
provi sions of the Benam Transactions (Prohibition) Act,
1988 have only prospective effect and the Ilearned Trial
Court has committed serious error of jurisdiction in
appl ying the provisions of that Act in the suit out of
which this <civil revision application has arisen which
has admittedly been filed nuch earlier in point of tine
and date from which the Act aforesaid has been brought
into force

4. The Learned Counsel for the respondent no.1 on
the other hand is unable to successfully challenge the



contention of the |earned Counsel for the petitioners.
The only contention is that the matter nay be remanded
back to the Trial court to exam ne the application filed
by the respondent no.1 below Ex.83 with reference to the
subsequent decisions of the apex court. It is next been
contended that the learned Trial court may be given
direction to decide all the issues together. The Issue
No. 7A may not be singled out and to be decided as a
prelimnary issue under sub rule 2 of rule 2 of order 14
of CPC, 1908.

5. The learned Counsel for the petitioners in
rejoinder to the subm ssions made by the | earned Counse
for the respondent no.1 fairly conceded that he has no
objection in case this Court directs the |earned Trial
court to decide all the issues together. He further
conceded that he has no objection in case instead of
deciding issue no.7A the matter is sent back to the
| earned Trial Court for decision on all issues.

6. In view of the consensus between the |earned

Counsel of the parties, | do not consider it to be proper
and necessary in this revision application to decide the
matter finally on issue no.7A. After the | aw on which
the reliance is palce by the Trial court has been
expl ained by the Apex court as what the |earned Counse
for the petitioners cont ended I find sufficient
justification in the contention of the |earned Counse
for the respondent no.1 to send this matter back to the
Trial court for deciding the matter afresh in the |ight

of the subsequent decisions of the Apex Court. As both
the | earned Counsel for the parties are in agreenent that
all the issues framed in the suits are to be tried

together to give a direction to the Tribunal to adopt
this course al so cannot be taken to be objectionable.

In the result, this revision application succeeds

in part and the order dated 16.11.92 bel ow Exh. 83 of the
second Joint Cvil Judge (SD) Surendranagar in Special
Cvil Case No.65/86 is quashed and set aside. The
learned Trial Court is directed to decide the issue No.7A
afresh taking into consideration the subsequent deci sion
of the Apex Court and without being influenced what it
has deci ded under the inmpugned order which is quashed by
this court in this Cvil Revision application. However
as per the agreement of the |earned Counsel of the
parties it is hereby ordered that the |learned Trial Court
to decide all the issues together. To make it clear by
way of clarification that all issues including issue
no. 7A needs to be decided together and not in piece neal.
Interimrelief if any granted by this Court stands



vacated. No order as to costs. Revision application and
rul e stand di sposed of accordingly.
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