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ORAL JUDGEMENT
Lil aram A Revani, a resident of Baroda has filed

the present petition under Section 438 of the Code of
Criminal Procedure.



2. Respondent No. 1 Shri RD  Gandhi, Chi ef
Enforcenent Oficer, Enforcement Directorate, got an
i nfornati on on 14.4.1997 that the present petitioner and
his brother Mangaram are dealing in foreign currency
wi t hout hol ding any valid |licence issued by Reserve Bank
of India and they are carrying out the said business in
their two shops titled as Ms. Janu Enporium and Ms
Vijay Stores. On getting the said information, he
carried out a raid on the shop of Ms Janu Enpori um which
is owned by the present petitioner and at the time of the
said raid, the petitioner's brother Mangaram was present
there and at the tinme of the raid, they found foreign
currency in U S, $ 9355/- and Indian currency of Rs.
4.80 | acs. VWhen the said serach and raid was goi ng on
it is the claimof the respondent No. 1 that, one person
had come there to sell UK $ 230/- and the said anmount
was al so seized and the statenent of the said person was
al so recorded and thereafter, the petitioner's brother
Mangar am was detai ned by respondent No. 1. Respondent
No. 1 issued a sunmons to the present petitioner on
15. 4. 1997 to appear before him As he did not turn up, a
second summons was issued for his appearance on
24.4.1997. But, on 23.4.1997, the present petitioner
represented before respondent No. 1 - Chief Enforcenent
O ficer through his advocate that he was ill and he was
advised to have bed rest for two weeks and therefore, he
may be granted pernission not to appear on 24.4.1997. On
getting the said application, respondent No. 1 inforned
the advocate of the present petitioner to informthe
address where the petitioner was taking bed rest. But
the petitioner informed through his advocate the advocate
was not bound to disclose the same as it was privil ege
comuni cati on between the advocate and his client. He
had again sent a telegram making the sane prayer which
was nmade in the application of 23.4.1997 and the sane was
also replied in the sane nanner by respondent No. 1 and
thereafter he has cone before this Court to get the
anticipatory bill.

3. The object of anticipatory bail is to relieve a

person from unnecessary appr ehensi on or di sgrace.
Section 438 of OC.P.C is an extraordi nary remedy and
shoul d be resorted to only in speci al cases.
Anticipatory bail is not to be granted as a matter of
rule. It is to be granted only when the Court is

convinced that the person is of such a status that he
woul d not misuse his liberty. For invoking the aid of

anticipatory bail apart fromthe conditions of Section
437 of Cr.P.C. a special case should be nade out for
passi ng the order. It nust be renenbered that an order

of anticipatory bail to sone extent intrudes in the



sphere of investigation of crinme and the Court nust be
cautions and circunspect in exercising such power of a
di scretionary nature. Sone very conpelling circunstances
nmust be made out for granting anticipatory bail
Therefore, bearing this aspect regarding the anticipatory
bail, | proceed to consider the claim nade by the
petitioner.

4.1t is an admtted fact that Ms Janu Enpori um was
raided by respondent No. 1 and at the time of the said
raid, foreign currency of U S. $ 9355/- and Indian
currency of Rs. 4.80 lacs was found and at the time of
the said raid, no material was produced before respondent
No. 1 justifying to hold the said anpbunt. One custoner
of petitioner had also appeared in the shop to sel
foreign currency at the time of raid. It is also further
admtted fact that the petitioner's brother Mangaram was
det ai ned by respondent No. 1 and his statement has been
recorded by respondent No. 1. The petitioner has also
clearly admitted in this petition that his brother
Mangar am has gi ven the statenent before respondent No. 1
inmplicating hinmself as well as the present petitioner for
having committed alleged illegal acts. No doubt, he has
further averred that the said statenent is retracted by
Mangaram |f all the above circunstances are consi dered,
then it could not be said that there is unncessary
appr ehensi on of the petitioner.

5. At the stage of considering the anticipatory

bail, it is not open for me to go into necessities of
appreci ation of evidence. | have to only find out as to
whet her the accusation made agai nst t he pr esent
petitioner is with sone ulterior notive so as to consi der
his claim for anticipatory bail. Therefore, | am not
inclined to express any opinion as regards the contention
of M Ahuja, the | earned advocate for the petitioner that
the said statenment made by the petitioner's brother
Mangaram is not binding against the present petitioner
and that the said statement being retracted is of no
evidentiary value. All these contentions could be raised
bef ore t he appropriate Court and it is for the
appropriate Court to consider the sane and to decide the
sane.

6. The petitioner has produced alongwith this

petitioner three affidavits of three persons to show t hat
the ambunt of U S. $ 9355/- was on account of depositing
t he said anmount by these three persons. It is the claim
of respondent No. 1 that the said three deponents have
made the statement before him that the affidavits are
not the true disclosures of the said deponents. But it



is not either just or proper for nme to express any
opi nion regarding the contention of the respondent No. 1.
I will say that these affidavits are coming in existence
on 2.5.1997 i.e. nore than 15 days after the ampunt in
guesti on has been seized alongwith other incrininating
docunents as per the claimof respondent No. 1 and they
have been seized fromthe shop of the present petitioner
It nust be also nentioned that the shop of the petitioner
is far sell of Custons notified goods and it is not
either a shop of noney |ender or a safe deposit vault.
It is also not the claim that any of those three
deponents is related to the petitioner

7. Therefore, in ny view of the material on record,
nanely, that the foreign currency was seized from the
shop of the present accused alongwith Indian currency of
Rs. 4.80 lacks after raid being carried in the said shop
on getting an information that the petitioner and his
brother were dealing illegally in foreign currency and at
the time of the said raid a custoner had conme to sel
foreign currency, it is not possible to hold that the
accusation made against the present petitioner is
nal af i de or with ulterior noti ve. No speci al

circunstances are either plead or shown for using the
di scretion in favour of the petitioner. H's conduct in
not responding to summons issued by respondent No. 1
shows that he wants to flee fromjustice. Therefore, in
the circunstances, | hold that this is not a fit case for
granting anticipatory bail

8. The | earned advocate for the petitioner has cited

before ne the cases of ABDUL REHVAN VS STATE OF
RAJASTHAN, 11 (1992) CCR 1827 of Rajasthan H gh Court and
E. JOSEPH VS. ASSI STANT COLLECTORCF CUSTOMS, 1984

(15) E. L.T. 84 of Madras H gh Court to support his

contention that an application under Sec. 438 is tenable
in law of the alleged offence alleged against the

petitioner. | amnot holding that the present petitioner
is not tenable in law. Wat | have held is that in view
of the material on record, | do not find that there is

justification for granting anticipatory bail

9.1t was also contended by M Ahuja, |earned

advocate for the petitioner that in view of three
affidavits filed by the petitioner alongwith this
petition and a notification issued by Reserve Bank of
I ndi a bearing No. F.EER AL 81/89-RB dated 9th August,
1989 as anended upto 5th June, 1995, the finding of the
said currency note or US. dollars do not amount to an
of fence but the said question should be gone into only



after the investigation is conpleted and after the
appreci ati on of evidence on record. | refrain from
expressing any opinion regarding the said contention of
hi m

10. Before passing the final order, | have to nake it
clear that | have not nmde any definite conclusion
regarding the claim of the petitioner. However, | want

to make it quite clear that none of the observations nade
by me woul d be binding against the trial Court or any
adjudi cating authority and they have to decide the
proceedi ngs before themon their own nerits. | reject
this anticipatory bail application on the ground that no
case is made out by the petitioner for justifying the
exercise of discretionary power under Sec. 438 of
Cr.P.C. Notice discharged.

13th May, 1997 (S.D.Pandit, J.)



