IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CRI M NAL APPLI CATI ON No 1293 of 1997

For Approval and Signature:

Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

To be referred to the Reporter or not?

VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

Whet her this case involves a substantial question
of law as to the interpretation of the Constitution

of India, 1950 of any Order nmde thereunder?

VWhether it is to be circulated to the Cvil Judge?
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STATE OF GUJARAT

Appear ance:

MR DI PAK R DAVE for Petitioner
M. Y. F. Meht a, ADDL. PUBLI C PROSECUTCR for

Respondent s.

CORAM : MR. JUSTI CE D. G KARI A
Dat e of deci sion: 29/09/97

ORAL JUDGEMENT

Copy of the appeal -memo of Crimnal Appeal before

the Hone Secretary, State of CQujarat, Gandhinagar, as
produced by the |earned Advocate for the petitioner, be
taken on record.



Rule .M.Y.F. Mehta, |earned APP, waives service
of rule for the respondent-State.

By this Special Crimnal Application under

Article 226 of the Constitution of India, the petitioner
has questioned the validity of the order dated 14.7.1997
at Annexure 'E to the petition. By the said order, the
third respondent refused to condone the delay in filing
t he appeal against the order of externnment passed agai nst
t he petitioner.

The petitioner, who is a Wtchnman in t he

Ahmedabad Muni ci pal Corporation, has alleged that he was
victimsed by the Corporation, as he had challenged the
order termnating his services before the Labour Court
and al so before the High Court. 1In all the proceedings,
he succeeded and eventually he was reinstated in service.
However, on 14.7.1995, a show cause notice was issued
agai nst the petitioner to show cause why he should not be
externed from the Districts of Ahmedabad (Rural),

Gandhi nagar, Kheda and Mehsana. According to the
petitioner, he was sick and becane seriously ill and
therefore could not prefer appeal against the said
externnent order in tinme. He, however, thereafter

preferred t he appeal on 20.6.1997 requesting the
appel l ate authority to condone the delay in filing the
appeal, as he could not prefer it within the period of
limtation on account of circunstances beyond hi s
control. The appellate authority, by the inpugned order
wi thout considering the nerits of the case of the
petitioner in regard to condonation of delay in filing
t he appeal, di smi ssed t he appeal . The appellate
authority conveyed to the petitioner by the inmpugned
order dated 14.7.1997 that there were no | egal grounds to
condone the delay in filing the appeal. The inmpugned
order, per se, is non-speaking order, inasnmuch as it does
not deal with any of the grounds taken by the petitioner
for condonati on of del ay.

On plaing reading of the inpugned order, it is

clear that the appellate authority has not applied its
nm nd before rejecting the appeal on ground of limitation
M.Y.F. Mehta, |earned Addl. Public Prosecutor, appearing
for the respondents, states that the appellate authority
should have considered the grounds raised by t he
petitioner in regard to condonation of delay, in detail



The inpugned order thus suffers from the vice of
non- appl i cati on of m nd. The i mpugned order is,
t her ef ore, unsustai nabl e.

In the above view of the matter, the Specia

Crimnal Application is allowed. The inpugned order is
guashed and set aside. The appellate-authority, the
respondent No.4, is hereby directed to consider the
request of the petitioner for condonation of delay, on
nmerits and in accordance wth the |aw, by assigning
proper and just reasons for the <conclusion which he
reaches, and after giving opportunity of hearing to the
petitioner. Rule is accordingly nmade absol ute.

Direct Service permtted.
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