IN THE H GH COURT OF GUJARAT AT AHMEDABAD

CRI M NAL REVI SI ON APPLI CATI ON No 308 of 1997

For Approval and Signature:

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?

SAl YEDM YA AHVEDM YA SAl YED
Ver sus
STATE OF GUIJARAT
Appear ance:
MR US BRAHVBHATT for Petitioner
M. Satish A Pandya, Addl. PUBLIC PROSECUTOR f or
t he respondent.

CORAM : MR. JUSTI CE N. J. PANDYA
Dat e of decision: 31/07/97

ORAL JUDGEMENT

Rule. M. S. A Pandya, the Learned APP waives service.
No doubt, trial Court and the Court of

Appeal both have held against the petitioner-accused.
The deci sions of both the Courts are based on report of
hand-writing expert produced at exh. 103. The charge
agai nst the accused-petitioner was that of the offence



under section 406, Indian Penal Code. It related to sale
of a truck which was effected in favour of the origina
conplainant initially and thereafter according to the
conplainant, it was taken away by the petitioner-accused
and sold away. The defence allthroughout was that the
conplainant had returned the truck for which a witing
was executed and as stated therein, part paynent was al so
made.

2. The conpl ai nant side was insisting that

this witing is a got up one and does not bear the
signature of the conplainant. It was sent for the
opi ni on of hand-witing expert and his report was
received with covering letter at exh. 98. No sooner it
was received, all the letters acconpanied with the said
exh. 98 including hand-witing expert's opinion cane to
be exhibited by the trial Court.

3. Qbviously, this being a docurment not

covered by section 292 of the Code of Crininal Procedure,
it could not have been straightaway exhibited w thout
exam ni ng the expert who has given the opinion.

4. As i f this is not enough, it was

conpl ai nant si de which was chal |l engi ng the genui neness of
this docunent and it was the defence who was maintaining
that this is a genuine docunent. One would have
t herefore, expected the Magistrate to allow either of the
sides to put appropriate questions to the expert who has
given the opinion in a particuloar manner. Far fromit
bei ng done, the report itself is received after the tria
is concluded and even final argunents were heard and
subm ssions were nmade with regard to the all eged of fence.

5. The least that could have been done was

to call the expert who was ready to come as per exh. 98
report on paynent of charges of Rs.250/- per day. The
expert is therefore, required to be exam ned and then
al one the said docunent can be taken into consideration

6. The findi ngs and hol di ng the
petitioner-accused guilty is therefore, set aside. The
Crimnal case No. 2760 of 1983 is put back to the stage
where it was when the said letter exh. 98 was received,
to be dealt with further fromthat stage. The expert to
be called for being exanmned as a defence w tness and
therefore, the accused shall have to bear initial
expenses.

7. If the petitioner-accused fails to defray
t hose expenses or does not co-operate in getting the said



wi tness before the Court, laww |l take its own course.

8. Subject to the aforesaid observations,

judgrment in the said Crimnal case no. 2760 of 1983 as
wel | as appeal no. 20 of 1991 both are set aside. Said
Crinmnal case is remanded to the court of the Judicial
Magi strat e, First dass, Anand for being proceeded
further in the manner stated above. After the evidence
of the hand-witing expert is recorded, the learned tria

Magi strate shall hear both sides and come to the
concl usi on as to gui |t or ot herwi se of t he
petitioner-accused afresh. For this purpose, no doubt,

he shall read the evidence which is already on record and
to that will be added the deposition of the hand-witing
expert as and when recorded. Looking to the fact that
the case is very old, it shall be given top priority and

shall be dealt with to the extent possible on day to day
basis. In any case, when the expert is called, the
matter shall not be adjourned and shall be concl uded on
taking the trial on day to day basis. The Revision
Application accordingly stands allowed. Rul e i s nmade

absolute. As conviction is set aside, there is no
guestion of the accused being taken in custody pursuant
to the conviction order. He shall ~continue to take
benefit of wearlier bail and shall remain on bail and
shal |l be bound by all the conditions that m ght have been
i mposed upon him

(N. J. Pandya, J)
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