IN THE H GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL ClI VIL APPLI CATI ONS Nos. 9261, 9172, 9173, 9037, 9232
AND 9111 of 1997

For Approval and Signature:

Hon' ble MR JUSTI CE C. K. THAKKER and
MR JUSTI CE R. P. DHOLAKI A

1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?

1 - Yes

M S SAMBHAV | NTERCHEM & OTHERS
VS
UNION CF | NDI A & OTHERS

Appear ance:

MR PR NANAVATI for Petitioners of Spl . G vi
Appl ns. Nos. 9261, 9172, 9173 and 9037 of 1997

MR RS SANJANVALA for Petitioner of Spl.Cvivil
Appl n. No. 9111 of 1997

MR ASHOX L SHAH for Petitioner of Spl . G vi
Appl n. No. 9232 of 1997

MS. A MEHTA for Respondents in all matters

CORAM : MR JUSTI CE C. K. THAKKER and
MR. JUSTI CE R P. DHOLAKI A
Dat e of decision: 30/12/97



ORAL JUDGEMENT (Per : C. K. Thakkar,J.)

Rule. Ms. A Mehta appears and wai ves service of
notice of rule on behalf of respondents. |In the facts
and circunstances of the case, all the matters have been
taken for final hearing.

.RS 2
#.1n all these petitions, a common question of |aw
arises for our deternmination and it would, therefore, be
appropriate to dispose of all the natters by a comon
j udgrent .

#. The case of the petitioners is that they have
filed appeals against orders passed by Comm ssioner of
Central Excise in different di vi si ons. Al ongwi th
appeal s, applications for interimorders were also filed.
It is the case of the petitioners that applications for
stay/interimrelief have not been dism ssed or rejected,
but they are not decided also. Thus, on the one hand,
applications are pending and on the other hand, coercive
recovery is sought to be effected by the respondent
authorities. They have, therefore, prayed that during
the pendency of applications for stay, no coercive
recovery should be effected. For that Iinmted purpose,
the petitioners are in this Court.

# Alnpbst in identical circunstances, a question

came to be considered in DDC.W Linited and Ohers Vs.
Conmi ssi oner (Appeals) & Ohers, (1997) 38(2) G.R 913.
In that case al so, an appeal was pending before appellate
authority and al ongwith appeal, an application for stay
was nmade. The application was not deci ded one way or the
other and coercive recovery proceedings were started.
Consi dering provisions of the Act as al so the wunderlying
obj ect of making such application and passing of orders,
the Division Bench, to which one of us was a party,
(C. K. Thakkar,J.) stated in para 11

"There cannot be any valid reason for not

hearing the stay application for number of nonths
or till final hearing of the appeals. On behalf
of the petitioners our attention has been drawn
to the orders of the Appellate Tribunal (CEGAT),
wherein it has been directed that on receipt of
stay and nmisc. applications, the Registrar shal

i Mmediately furnish to the person presenting the
application, the date of hearing which wll be
sane day in the second week thereafter and if the
day is a holiday, the next working day or on the
sanme day in second week. Several orders of this



Court have also been cited before us where the
di rections have been given to di spose of the stay
application within specified tine and not to

enforce coercive recovery during that period. |If
t he applications for st ay and waiver of
pre-deposit are not decided till final hearing of
t he appeal s anonmal ous situation would arise as to
hearing and maintainability. Even i f t he

Appel late Authority was to dismss the appeal on
nmerits that may not be in a position to render it
on the ground that there is no pre-deposit and
consequent|ly that appellant nmay not get an
opportunity to agitate the questions on nerits
bef ore hi gher forum?"™

#. .1t was further observed that not deciding an
application for stay/interimrelief for a considerable
long tinme would also not be in the interest of revenue.
It would, therefore, be necessary to dispose of such
applications as expeditiously as possible.

#.1n our opinion, the ratio laid dowmm in D.CW

Limted and G hers (supra) would apply with equal force
to these petitions also. It is, therefore, directed that
t he authorities will decide Civil Applicatins for
stay/interim relief as expedi tiously as possi bl e
preferably within four weeks from the receipt of the

wit. Till then, no coercive recovery will be effected.
The petitions are accordingly allowed. Rul e i s nmade
absolute in each petition. In t he facts and

circunst ances of the case, there is no order as to costs.
Oiginal judgnent is kept in Special G vil Application
No. 9261 of 1997 and a copy in each of the petitions.

Sd/ -
(C. K. Thakkar, J.)

Sd/ -
Dt:30-12-1997 (R P.Dhol akia,J.)
radhan



