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ORAL JUDGEMENT (Per R A Mehta, J.)

The petitioner, Quj ar at Lottery Sellers

Associ ati on, has by this petition challenged the
constitutional validity of the Lotteries (Regulation)
Ordi nance, 1997, pronul gated by the President of India on
1st Cctober, 1997 and bringing into force on 2nd Cctober,
1997. The petitioner has al so chall enged t he Governnent



of GQujarat notification dated 30th Septenber, 1997
banning the instant lotteries within the State with
effect from 1st Novenber, 1997.

2. Lotteries (Regulation) Odinance, provides that

no State GCovernment shall organise, conduct or pronote
any lottery save as provided in section 4. Section 4
reads as follows:

"4. A State Government may organi se, conduct
or pronot e a lottery, subject to the the
foll owi ng conditions, nanely; -

(a) prizes shal | not be offered on any
preannounced nunber or on the basis of a single
digit;

(b) the State Governnment shall print the lottery
tickets bearing the inprint and | ogo of the State
in such manner that the authenticity of the
lottery ticket is ensured;

(c) the State Government shall sell the tickets
either itself or through distributors or selling
agents;

(d) The State CGovernnent itself shall conduct the
draws of all the lotteries;

(e) the prize noney unclainmed within such tine as
may be prescribed by the State Government or not
ot herwi se distributed, shall becone the property
of the Governnent;

(f) the place of draw shall be | ocated within
the State concerned;

(g) no lottery shall have nore than one draw
in a week;

(h) the draws of all kinds of lotteries shal
be conducted between such period of the day as be
conduct ed between such period of the day as nay
be prescribed by the State CGovernment;

(i) the nunmber of bunper draws of a lottery
shall not be nmore than six in a cal ender year

(j) such ot her condi tions as may be
prescribed by the Central Government;"



Section 5 reads as foll ows:

"5. A State CGovernment may, wthin the State,
pr ohi bi t the sale of tickets of a lottery
organi sed, conducted or pronoted by anot her
State."

3. The | earned counsel for the petitioner has
submtted that the petitioner and their nenbers are the
sellers of lottery tickets of lotteries floated by States
like, Assam Maghel aya, Manipur, M zoram H nmachal
Pradesh, Tami| Nadu etc. It is submitted that by this
way, backward states have been generating income for
devel opnent and that the petitioners are paying sales tax
on the sale of lottery tickets.

4. The | earned counsel for the petitioner has

submtted that the condition precedent for issuing the
proclamation is not satisfied and it is submtted that
there was no material before the President to satisfy
hi nsel f that circunstances exist which rendered it
necessary for him to take imediate action. It is
submitted that Ilotteries are being organized by various
State Governnents since years and there was no such
enmergency for taking i mediate action by the O dinance.

Article 123 of the Constitution reads as foll ows:

"123. Power of President to promul gate O dinance

during recess of Parliament:-(1) If at any tine,
except when both Houses of Parlianment are in
sessi on, t he Presi dent is satisfied that
ci rcunmst ances exi st which render it necessary for
himto take i nmedi ate action, he nmay pronulgate
such Ordinances as the circunmstances appear to
himto require.

5. Secondly, it is submitted that section 5 of the

Ordi nance enpowers the State Governnent to prohibit sale
of tickets of other State lotteries and it is submtted
that this is violative of Constitutional scheme of
di stribution of the |egislative powers and the power to
legislate on the State lotteries is only with the Union
Legi slature under List | Entry 40 and therefore, this is
violative of that entry.



Thirdly, it is submitted that the State
Notification dated 30th Septenmber, 1997 is passed even
before the issuance of the O dinance which has cone into
force on 2nd Cctober, 1997 and therefore it 1is wthout
any authority.

6. The cruci al provi si on of t he Lotteries

(Regul ation) Odinance is section 4 which does not ban
and clearly permts and regul ates t he lotteries
or gani sed, conduct ed and pr onot ed by the State
CGovernnments. There is no ban or prohibition of State
lotteries. However, what 1is sought to be ensured by
section 4 is that they should be genuine lotteries
organi sed by the State Governnents. |In the case of State

of Haryana vs. Suman Enterprises (1994) 4 SCC, 217, the
Supreme Court had an occasion to consider the question as
to what lotteries can be said to be organised by a State
CGovernment in contra distinction to lotteries authorised
by the State Governnent. In para 3 of the judgnent, the
Supreme Court observed as foll ows:

"Prima facie, it appears to us that the concept
of a lottery 'organised by a State would require
certain basic and essential concomitants to be
satisfied as, indeed, nenbers of the public when
i nvesting their nmoney in such a lottery proceed
on a trust and on certain assunptions as to the
genui neness, bona fides, safety, security, the
rectitude of administration etc. associated with

governrent al functi oni ng. If sone of the basic
functions characteri si ng a St at e- or gani sed
lottery are delegated or abdicated by the State
this public trust is inpaired. The first of

those requirenments is that the tickets which bear
the inmprint and | ogo of the State nust be printed
by or directly at the instance of the State
CGovernment so as to ensure their authenticity and
genui neness and further to ensure that any
possibility of duplication of the tickets and
sale of fake tickets is provided against and
rendered i npossi bl e. Secondly, the State itself
must sell the tickets though, if it thinks
necessary or proper so to do, through a sole
di stributor or selling agent or several agents or
di stributors under terns and conditions regul at ed
by the agreement reached between the parties.
The sale proceeds of the tickets either sold in
retail or wholesale shall be credited to the
funds of the Government. Thirdly, the draws for
selecting the prize-winning tickets nust be
conducted by the State itself, irrespective of



the size of the prize noney. Fourthly, if any
prize noney is unclaimed or is otherw se not
di stributed by way of prize, it nust revert to
and becone the property of the State Government.
These, prima facie, appear to us to be the
m ni mal characteristics of a lottery which can
claimto be' organised by the State."

The Suprenme Court also referred to royalty being paid to
the State Governments when the lotteries are said to be
run by the State Governments and the Supreme Court found
that the idea of fixed sumof royalty paid by the agent
woul d be nore consistent with the idea of enfranchi senment
or farmng out of a right to organise a lottery than with
the idea of an agency. If the basic and essenti al
features indicated by the Suprene Court were ensured, it
woul d be possible to raise a presunption that the lottery
is or gani sed by the State itself and not nerely
aut horised by it.

The basic and essential features pointed out by

the Suprene Court are now incorporated in section 4 of
t he Ordi nance. Therefore, what has been done by the
Ordinance is to see that only genuine State lotteries are
permtted to operate. The State lotteries, as observed
by the Suprene Court, have an elenent of trust and
certain assunptions as the the genuineness, bonafides,
safety and rectitude of adnministration etc. associated
wi th governnental functioning. It is with that in view
that section 4 permits the State Governments to organise,
conduct and pronote lotteries subject to conditions
nmentioned in section 4 (a) to (j) quoted wearlier. No
exception can be taken to the legislation giving effect
to and adopting the Supreme Court findings with a viewto
see that only genuine State lotteries are allowed to
function and operate

7. The nature and gravity of social evil of lottery

has been recogni zed and enphasised at several places,
several times in various fora. This is permitted to the
limted extent of a State Governnment itself organizing,
conducting and prompting a lottery for the benefit of the
public or for the benefit of the States. However, in the
nane of the State Governnents, if other lotteries which
cannot be said to have been for the benefit of the State
concerned are permtted, different considerati ons would
arise. It is nentioned by the Supreme Court in the
aforesaid judgnent that if the entire collection of al
whol esale and retail sales go to the State exchequer and



all the sales & draws are conducted by the State
CGovernment and ot her conditions of genuine State lottery
are satisfied, they are not prohibited by section 4.
This is only a regulatory nmeasure with a viewto prevent
abuse of the nane of State lotteries by running lotteries
in the name of State Governments not fulfilling the
essential and basic criteria laid down by the Suprene
Court and which are now incorporated in the O dinance.
This provision cannot be said to be violative of any
fundamental right of the petitioners who are nere sellers
of the lottery tickets.

8. The argunment that the President could not have

been satisfied about the necessity of immediate action
does not have any basis. By nmere casual avernent, it
cannot be said that there is no such Presidentia
satisfaction. |In the case of A K Roy v. Union of India,
AR 1982 SC 710, in para 29 and 30, the Suprene Court has
dealt with such a contention. The existence of
ci rcunmst ances which satisfied the President about the
necessity for imediate action would be wthin the
speci al know edge of the Executive, yet the Supreme Court
did not cast the burden on the Executive to establish
those circunmstances and it was held that the petitioners
had at least to prinma facie nake out that there coul d not
have exi sted any circunstances necessitating the issuance
of the Ordinance. The Suprene Court held that every
casual or passing challenge to the existence of the
circunstances will not be enough to shift the burden of
proof to the Executive to establish those circunstances.
In this case, the petitioners have not |ed any acceptable
foundation to hold that no circunstances existed or could
have existed which rendered it necessary for t he
President to take imediate action by pronulgating the
i mpugned Ordi nance. The need to deal wth the social
evil and extensive abuse of the lotteries in the name of
State would be sufficient justification for satisfying
the President about the necessity to take imediate
action. On this ground, the Odinance cannot be set
asi de.

9. The second contention that by enacting section 5

and enabling the State Governnent to prohibit the sale of
State lotteries within the State is violative of Entry 40
of List |I. It is to be realised that on the subject of
State lotteries, the legislative power is with the Union
legislature and the Union Legislature is conpetent to
enact |aw and del egate the power. In the present case,
nerely because t he power is delegated to State
CGovernments with respect to the area within that State,
it cannot be said that thereby the Union Legislature has



abrogated that entry or conmitted any violation. The
enactment of section 5 is within the conpetence of the
Union Legislature and by enacting that provision the
States have been enabled to prohibit the sale of tickets
of lotteries of other states wthin their State only.
This cannot be said to be in any manner violative of
Entry 40 of List I.

10. The third contention that the State Governnent

has issued the inpugned notification dated 30th Septenber
1997 even prior to the issuance of the Odinance, is
whol |y m sconcei ved. The notification of the State
CGovernment has nothing to do wth the Odinance or
exerci se of power under section 5 of the Ordinance. The
notification has been issued wholly independently of the
Ordinance. In fact, it has been issued in pursuance of a
wit petition filed in GQujarat Hi gh Court being Special
Civil Application No.4169 of 1997 where on an application
of one Sama Mohnmed Husein Kasam the H gh Court had
t aken cogni zance and issued notice to the State
authorities. In the application, it was stated that
lottery is a social evil and was required to be banned.
It was also noticed that the State Government had sought
| egal opinion for inmposing ban on lotteries. The opinion
was that the State Governnent is not conpetent to ban
sale of lotteries organised by other States in view of
Entry 40 of Union list and a reference was made to the
Supreme Court Judgnment in the case of State of Haryana
vs. Suman Enterprises (supra). The High Court referred
to para 3 of the judgment of the Supreme Court and also
the judgnent of the Karnataka H gh Court in the case of
State of Goa v. State of Karnataka, reported in AIR 1997
Karnataka 161. 1In that case, the petitioner, State of
CGoa aggrieved by the withdrawal of permi ssion granted to
State of Goa for running the instant Lottery in Karnataka
approached the Karnataka H gh Court. The withdrawal of
perm ssion was upheld by the Karnataka H gh Court,
wherein it was held that it is open to the State
Governnment to re-examne such cases whether the State
lottery is really organised by the State Governnent or by
nere aut hori sed agencies, which virtually organise such
sale of ....R

lotteries which are practically organised and run by the
private agencies could be banned by the State Governnent.

The Gujarat Governnent was, therefore, directed

to re-exanmine this aspect with respect to lotteries which
were operated in the State of Gujarat. This order was
passed on 2nd Septenber, 1997. It is in pursuance of
this order that the notification dated 30th Septenber,



1997 cane to be passed by which the ban is put only on
instant lotteries.

11. It nmay be noted that instant Ilotteries are run

not only very frequently and with a frequency of |ess
than a week or |ess than a day, but there are hourly and
hal f hourly draws going on which show that these
lotteries are instant |lotteries. A sanple of such
results of lotteries are given bel ow

GOVT. OF NAGALAND

Result on 23.10.97
Draw Every Thursday

Weekl y Dr aw 1st Prize Wekly Drawlst Prize
Lottery Nane Time No. Lottery NaneTi me No.

Royal Savera 9. 00 429566 Royal Sagar 3.30143170
Brown. a.m Brown. p. m

Royal Suraj 9.30213132 Royal Crown 4. 00 126253
Brown. a.m Brown. p.m

Royal Mdrning 10. 00225412 Royal Sil ver 4. 30163722
Brown. a.m Brown. p.m

Royal Col d 10. 30 283613 Royal Eveni ng5. 00213324
Brown. a.m Brown. p.m

Royal Dianond 11.00111384 Royal Star 5.30202734
Brown. a.m Brown. p.m

Royal Sitarall.30105931 Royal Sandhya 6. 00 309433
Brown. a.m Brown. p.m

Royal Sangaml12.00 233830 Royal Shyam6. 30 169321
Brown. Noon Brown. p.m

Royal Vijay 12.30179358 Royal Shubh- 7.00 106636
Brown. p.m ratri Brown. p.m

Royal 100 01.00214409 Royal Ratrani 7.30125737
Brown. p.m Brown. p.m

Royal Raja01l1.30189578 Royal N ght 8.00 192230
Brown. p.m Brown. p.m

Royal Afternoon02. 00296011 Royal Rajni 8.30 157227
Brown. p.m Brown. p.m



Royal Rani 02.30161826 Royal Chandni 9. 00 159516
Brown. p.m Brown. p.m
Royal N rmal 03.00235459 W are not responsible for
Brown. p.m printing errors. Please check
t he gazette copy.
In all the above lotteries, the first prize Rs. 2000/- and second
prize Rs. 1000/- on the last digit.
| ssued by:Jt.Sec.(Fin)& Director State Lotteries, Governnent of
Nagal and, Kohi ma.

Result of weekly draw hel d on 23.10.1997.
H machal Pradesh State Lottery.

Time of Drawlst PrizelastPrize

No. No.

Mal a Raj ashri Weekly 10.00 a.m B-709106 78
Mohak Raj ashri Weekly 10.30 a.m C-55234950
Manak Raj ashri Wekly 11.00 a. m B-21632051
Mari na Rajashtri Wekly11.30 a.m B-606504 95
Madhuri Raj ashri Wekly 11.40 a.m A-085479 45
Mangal Rajashri Weekly 12.00 noon ....R

Mra Rajashri Wekly12.30 p.m GC 26679256

Time of Drawlst PrizelastPrize
No. No.

Mukund Raj ashri Weekly 12.35 p.m A-015866 68
Mani k Raj ashri Wekly 01.00 p.m B-43835383
Metro Rajashri Weekly 01.30 p.m B-13111021
Maya Raj ashri Weekly 02.00 p.m B-620554 13
Mant a Raj ashri Weekly 02.30 p.m B-901693 14
Mal ati Rajashri Weekly 03.00 p.m B-778037 68
Mohi ni Raj ashri Weekly 03.05 p. m 208366 96
Mani sha Raj ashri Wekly 03.30 p.m B-82847368
Mayur Raj ashri Weekly 04.00 p.m C- 35319643
Mayank Rajashri Weekl ky 04.30 p. m A-25830073
M na Raj ashri Weekly 05.00 p.m B-651684 22

Thus, though the title given is weekly lotteries, these
lotteries are so organised as to result into hourly draws.



The Karnataka Hi gh Court, therefore, rightly declared such
lotteries to be ganbling and betting and therefore w thin
t he conpetence of State Legislature under Entry 34 of List
l. The above sanples also show that first and second
prizes are based on last digit i.e. single digit.

12. In view of the notification of 30th Septenber
1997 issued by the Gujarat GCovernment, the petition
seeki ng the ban cane to be di sposed of as infructuous.

13. Now the present petitioner Association of
lottery sellers submits that they are running genuine
State lotteries and they are conplying with the provisions
of section 4 of the Ordinance. They have al so agreed and
undertaken that they will not be running weekly, daily or
hourly draw lotteries. The undertaki ng of the President
of the Association is taken on record.

14. If that is the case of the petitioner and if

this be true, there is no reason for the petitioner to
have any apprehensi on. The State CGovernnent has nerely
banned the instant lotteries. The Central Ordinance has
continued the genuine State lotteries,

15. W& have been shown a copy of a interimorder of

Assam High Court in Civil Rule No.996/97 in the case of
State of Mani pur vs. Union of India & ors. wherein the
Assam Hi gh Court has granted stay of operation of the
Ordinance. W are, with respect, unable to agree with the
sarme. We do not find any prima facie case nor bal ance of
conveni ence in favour of the petitioners.

16. Since none of the contentions raised by the
petitioner has any merit, the petition is dismssed.



