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This appeal is filed by the State chall enging the
j udgrment and order dated 3-5-92 passed by the |earned
Addi ti onal Sessions Judge, Junagadh in Sessions Case No.
151/92, acquitting the respondents of the of f ences



puni shabl e under Section 302 read with Section 34 of the
I ndi an Penal Code.

The prosecution case in nutshell can be
sumari sed as under:

Deceased Kokila alias Kirtiben was the wfe of

respondent No. 2. The incident out of which this appea
ari ses took place on 3-5-91 between 10.00 p.m and 11.35
p.m in the city of Junagadh. Deceased Kokila earlier

married to one Dinesh Mhta of Hadvad and out of that
wedl ock son Nilesh, PW18, Ex.47, and daughter Shilpa

wer e born. Deceased Kokil a obtai ned divorce seven years
prior to the incident and had t hereafter married
respondent No. 2. The second narriage also failed as the

wi fe and husband were not on good terns with the result
they started residing separately in the sane house. The
deceased was staying in the first fl oor wher eas
respondent No.2 was staying on the ground floor.It is the
prosecution case that respondent No.2 used to address
letters to Pranshanker Jani, PW2, Ex.8, father of the
deceased, about the alleged illicit relations of the
deceased with one Shantilal Rangpariya, PW 13, Ex.40.
The deceased also filed an application for maintenance
agai nst respondent No.2 in the Court of Chief Judicial
Magi strate and a crimnal conplaint for defanmation
agai nst respondent No.2 and his nother Shardaben. It is
also the prosecution case that twenty days prior to the
date of the incident, the deceased had gone to Raj kot and
returned to Junagadh with her son Nilesh. It is also the
case of the prosecution that Nlesh had gone to see
day-ni ght cricket match at about 9.30 p.m on the night
of the incident. It is further the case of t he
prosecution that the maid-servant Mani ben , PW4, Ex.11,
had gone to the house of the deceased between 5.00 p.m

and 6.00 p. m and at about 6.00 p.m Pravinchandra
Raval , PW5, Ex.12, had also visited the house of the
deceased and remained with her wupto 7. 00 p.m and

di scussed about the divorce proceedings of the deceased
agai nst respondent No.2. Babu Dayal Bhoi, PW10, Ex.37,
who is doing the colouring work had also visited the
house of the deceased at about 8.30 p.m and renai ned
there till 10.30 p.m

A tel ephonic nessage was received at about 11.35

p.m by Junagadh Police Station from one lady naned
Shardaben informing that a dead body of a lady is |ying
in Nazar Mohmad Gali, opposit the house of Babubha
Primaswal a in Anbica Chowk, Junagadh. An entry to that
effect was made in the Police Station Diary and on the
basis of the said information, PSI Raval, PW19, Ex.48,



started investigation. PSI Raval noticed a nunber of
injuries on the person of the deceased. He, therefore,
filed a conplaint with Junagadh City Police Station in
the early norning at about 3.30 a.m on 4-5-91. After
conpl etion of the investigation, both the accused wer e
arrested for having commtted nurder of the deceased.

Charge, Ex.1, was franed against both the
respondent - accused to which they pleaded not guilty and
clained to be tried. The | earned Additional Sessions
Judge, Junagadh, after considering the evidence on
record , the statements of the respondent-accused
recorded under Section 313 of the Criminal Procedure Code
and hearing the |earned Advocates for the parties, cane
to the conclusion that the prosecution has failed to
prove the charge |evelled against the respondents and,
therefore, passed the order of acquittal which has been
chal l enged in the present appeal

M. M A Bukhari, | ear ned Addi ti onal Public

Prosecutor, appearing for the appellant-State, has taken
us through the evidence of the mterial wtnesses and
submtted that the learned trial Judge has comitted an
error in acquitting the respondents as the prosecution
has established the case against them beyond reasonabl e

doubt and, therefore, this appeal is required to be
al | oned.

M. Budhbhatti, |earned Advocate appearing for

t he respondent -accused has supported the judgnent of

the trial Court in toto.

Having perused the evidence on record , at the

outset, we may state that the | earned Additional Sessions
Judge was justified in passing the order of acquittal as
the prosecution has failed to establish the case agai nst

t he respondent -accused. The entire case of t he
prosecution is based on circunstantial evidence as there
are no eye witnesses to the incident in question. In a
case based on circunstantial evidence, notive plays an
i mportant part. However, in the instant case, the
alleged notive appears to be too weak and woul d not
assi st the prosecution. It is the prosecution case that

the relations of +the deceased and accused No.2 were
admttedly not good and, in fact, talks about divorce
were going on. Apart fromthat, respondent No.2 used to
address letters to the father of the deceased about her

al | eged illicit relations with one Shantilal and,
t herefore, respondent No.2 had a strong notive to get rid
of the deceased. It is true that the relations of the

deceased with respondent No.2 were quite strained and the



deceased was required to file an application for

mai ntenance . However, it is also true that the anpunt
of maintenance awarded by the Court has been paid by
respondent No. 2. The fact that both were st ayi ng

separately in the sane house and, in fact, had accepted
t he proposal of divorce, would, on the contrary, go to
suggest that the parties had decided to keep aside al
their differences. |In that case the alleged notice on
the part of respondent-accused No.2 has becone redundant.
Apart from that there is no circunstantial evidence
connecting the respondents with the alleged offence . W
are, therefore, of the view that t here are no
ci rcunst ances invol ving the respondents in the conm ssion
of the nurder of deceased Kokil a.

Babu Dayal, PW 10, Ex.37, who was in the conpany

of the deceased from 8.30 p.m to 10.30 p.m, in his
evi dence has stated that he saw respondents No.1 and 2
together at 7.00 p.m in the area of Kalva Chowk in the
city of Junagadh. He has further stated that he saw
respondent No.2 at his house at 9.30 p.m and it is
further the case of this witness that even when he |eft
the house of the deceased at about 10.30 p.m he saw
respondent No.2 in his house.

Nilesh, PW 18, son of the deceased, in his

evi dence has stated that he saw both the respondents in
t he house of respondent No.2 at about 9.30 ppm It is to
be noted that the dead body of the deceased was found at
about 11.30 p.m Merely because both the respondents
were together at the house of respondent No.2, even if
the evidence of Nilesh is to be believed, in that case
al so, it is not possible for wus to connect the
rrespondents with the crinme. Evidence of Nilesh is not
corroborated by Babu Dayal when he does not refer to the
presence of respondent No.2 at the house of respondent
No.2 at 9.30 p.m |If we read the evidence of Babu Dayal,
he has specifically stated that from8.30 p.m to 10.30
p.m he and the deceased were alone in the house and

nobody el se had conme there. If that is so, in that
event, the presence of Nlesh at the house of the
deceased itself becomes doubtful. Thus, the evidence of

both the witnesses is inconsistent and consequently,
therefore, it 1is doubtful whether they had seen the
accused |l ast together. Except this so-called evidence
regarding they having seen the accused |ast together
there is no other evidence worth its name to connect the
respondents with the crime in question.

The prosecution has also been wunsuccessful in
proving the subsequent conduct of respondent No.1 in



| eavi ng Junagadh city by a rickshaw and reaching Vijapur
and again returning to Junagadh on the next day noon
For that pur pose, t he prosecution has exam ned
Ri ckshaw-wal a Chandu Ganesh, Ex.38; Ratilal Gordhan
Ex. 13; Mhanbhai Hirjibhai, Ex.39; Ranchhodbhai Bhani
Ex. 40, and anot her Ri ckshaw wal a Bharat Har ki shan, Ex. 42.
Al these witnesses have not at all supported the
prosecution and they have been decl ared hostile.

The manner in which the death of the deceased had

taken place would raise a serious doubt as to the
i nvol venent of the respondents and the investigation
carried out by t he | ngestigating Oficer. The
prosecution has failed to explain as to why different
wi t nesses, who were not at all concerned with the affairs
of the deceased, had visited her right from6.00 ppm to
10.30 p. m nore particularly when the deceased was
staying al one. The so-called explanation given by the
prosecution about their visit to the deceased does not
i nspire confidence.

The evidence of Pravin Raval, PW5, Ex.12,who had

vi sited deceased Kokila at about 6.00 or 6.30 p.m for
the purpose of having a talk about divorce goes to
suggest that there he was nmerely a Petition Witer and,

therefore, we fail to wunderstand as to what advice he
could have rendered to her. Simlarly, Babu Dayal, PW
10, Ex.37, is merely a colourman and had remained with

t he deceased for quite long tine for about two hours from
8.30 pm to 10.30 pom It is difficult to wunderstand
as to why Babu Dayal had remained with the deceased.
Simlarly, resding the evidence Shantilal, PW13, Ex.40,
it is clear that he used to take active interest in the
mai nt enance proceedi ngs goi ng on between the deceased and
respondent No.2. The facts of this case nmmke it clear
that the deceased used to nmeet nunber of persons and,in
fact, on the night of the incident, nunber of persons net
her till the incident took place. In absence of the
evidence of any eye witness, we fail to understand as to
how t he respondents can be connected with the crime in
guesti on. These are the few circunstances relied on by
the learned trial Judge in passing the or der of
acquittal. Since we are in total agreement with the
reasoning of the learned trial Judge, we refrain from
repeating the sane. Since we confirmthe judgnent and
order of acquittal passed by the learned trial Judge, it
is also not necessary for us to reiterate the reasons
given by the trial Court in view of the decision of the
Supreme Court in State of Karnataka v Henareddy and
anot her AIR 1981 SC 1417.



In the result, we find no substance in this
appeal and accordingly it is dismssed. Bail bonds stand
cancel | ed.
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