IN THE H GH COURT OF GUJARAT AT AHVEDABAD

SPECI AL ClI VIL APPLI CATI ON No 5951 of 1996

Wi th

SPECI AL CI VIL APPLI CATION No 7185 of 1996

For Approval and Signature:

Hon'ble M SS JUSTICE R M DCSHI T

1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?

&K BRAHVBHATT
Ver sus

STATE OF GUJARAT THROUGH SECRETARY

Appear ance:

1. Special Cvil Application No. 5951 of 1996
MR PARESH UPADHYAY for Petitioners
MR DA BAMBHANI A for Respondent No. 1
SERVED for Respondent No. 2

2. Special Civil ApplicationNo 7185 of 1996

MR CB DASTOOR for Petitioners
MR DA BAMBHANI A for Respondent No. 1, 2

CORAM: M SS JUSTICE R M DOSH T



Dat e of decision: 30/06/97

ORAL JUDGEMENT

Petitioners in both these petitions are officers
serving under the Departnent of Ports and Fisheries of
t he Government on various cadres in Cass-l1I1 service.
Al the aforesaid officers clained right to be considered
for promotion to the posts of Superintendent of Fisheries
and Fisheries Training Oficer in ass-I1 service of the
Fi sheri es Department.

2. Appointnments to the posts of Superintendent of
Fisheries and Fisheries Training Oficer in dass-II
service are governed by the statutory rules framed by the
CGovernment in exercise of the powers conferred by the
proviso to Article 309 of the Constitution. The said
Rules are, thus, statutory and |l egislative in character
Rul e-1 of t he sai d Rul es, under t he Headi ng
" Superi nt endent of Fisheries and Fisheries Training
Oficer" reads as under :-

1. Appointnent shall be made either -

(a) by promtion from anpbng the nmenbers of the
Class-111 staff of the Fisheries Departnent with
at | east 5 years service in the cadres of
Assi stant Superintendent of Fisheries, Fisheries
Oficer, Survey Assistant, Shore Oficer and
Seni or Research Assistant of proved nerit and
efficiency ;

OR

(b) by direct selection

It is undisputed that the cadres of Assistant

Superi ntendent of Fisheries and Shore O ficer have been
abolished for a long tine. Thus, under the above
referred Rules, pronption to the posts of Superintendent
of Fisheries and Fisheries Training Oficer can be made

from anmongst - (a) Fisheries Oficers; (b) Survey
Assi stants; and (c) Senior Research Assistants. Under
CGovernment Resol ution dated 16th May, 1992, the cadre of
Sur vey Assi st ant is r edesi gnat ed as " Assi st ant

Superi ntendent of Fisheries (Sr). It appears that under



CGovernment Resolution dated 20th February, 1991, the
functions of training, research and devel opnent carried
on by the Fisheries Departnent have been transferred to
t he CGuj ar at Agri cul tural University alongwith its
establ i shnent, properties, lands and buildings. In view
of t he said transfer to the Gujarat Agricultura

University, nobst of the Senior Research Assi stants
earlier serving under t he CGover nirent have been
transferred to the GQujarat Agricultural Uni versity.
However, some of the Senior Research Assistants have
opted to continue with the State. Petitioners in Special

Cvil Application No. 5951/96 are sonme of these Senior
Research Assistants who have continued in the State
service. Petitioners in Special GCivil Application No.
7185/96 are Fisheries Oficers and Survey Assistants
{Assi stant Superintendent of Fisheries (Sr)}. It is the
claimof all the petitioners in Special Cvil Application
No. 5951/ 96 that in view of +the above referred
Recruitnent Rules, they are entitled to be considered for
promotion to the post of Superintendent of Fisheries and
Fisheries Training Oficer in Class-Il service. However,

the respondents in utter disregard of the above referred
rul es, have favoured the Survey Assistants { Assistant
Superintendent of Fisheries (Sr)} in matter of pronotion
and the petitioners have been excluded from consi deration
for such promotion. Simlar is the conplaint nmade by
petitioners in Special Cvil Application No. 7185/96 who
are the Fisheries Oficers serving under the Fisheries
Departnment. They, however, further claimthat since the
cadre of Senior Research Assistant has been transferred
to Qujarat Agricultural University, those Senior Research
Assistants who opted to remain with the State service,

need not be considered for further pronotion.

3.Be it noted that some of the Senior Research
Assistants had earlier preferred a wit petition being
Special Cvil Application No. 904/78 before this court.
The said petitioners challenged the above referred
Recrui tment Rul es and contended that Fisheries Oficers
which is a cadre inferior to the cadres of Senior
Research Assistant and Survey Assistant, could not have
been clubbed together for pronotion to Cass-11 service
and the said Rules in so far as it makes the Fisheries
Oficers eligible for such pronption is unconstitutiona
and ultra-vires. The Division Bench of this court (Coram
Hon' ble M. Justice S.B.Majnudar & Hon'ble M.

Justice S.L.Talati) wunder its judgnent and order dated
22nd August, 1984, upheld the contention and held that
the Rule in so far as it nade the Fisheries Oficers
eligible for promotion to d ass-11 servi ce, was
ultra-vires. The court further directed the State



CGovernment to prepare a conbi ned Gradation List of Survey
Assi stants and Seni or Research Assistants on the basis of
continuous officiation and to operate the same for the
purpose of further pronotion. The said judgnent was
chal | enged by sone of the Fisheries Oficers before the
Supreme Court in Civil Appeal No. 4374/ 86. The said
appeal was all owed on 1st Decenber, 1986. The court set
aside the above referred judgnent of this court and
restored the wit petition No. 904/78 to its origina
nunber in order to enable the High Court to dispose it of
on the nerits after hearing the appellants before the

Supreme Court. |In view of the above referred order of
the Suprene Court, Special Cvil Application No. 904/78
has been restored to the files of this court. The said
matter is still pending for re-hearing and di sposal

Today when the said matter was taken wup for hearing
alongwith the present two petitions, |earned counsel M.
B. P. Tanna appearing for the said petitioners infornmed the
court that the services of the said petitioners stood
transferred to the GQujarat Agricultural University and
the cause of action, therefore, did not survive. He,
therefore, made a statement on behalf of the said
petitioners that none of the petitioners desire to press
the said petition. In view of +the said statenent,
separate order shall be nade on Special Civil Application
No. 904/ 78.

4. In aforesaid circunstances, the Recruitnent Rules
reproduced herei nabove, is subsisting in toto and require

to be i mpl enent ed scrupul ously. Nei t her of the
petitioners in both these petitions has challenged the
validity of the said Rule and |, therefore, do not enter

into the question of validity of the said Rule.

5.1n ny view, the Recruitnment Rules being statutory

and legislative in character, have to be followed
scrupul ously. The Senior Research Assistants as well as
the Fisheries Oficers have a right to be considered for
pronotion to Class-11 service i.e. to the posts of
Super i nt edent of Fi sheries and Fisheries Training
Oficer. The action of the State Government in not
consi deri ng t he of ficers bel ongi ng to these two
categories, certainly requires to be deprecated. The
Government for nmany years have favoured the Survey
Assi stants ( Assistant Superintendent of Fisheries (Sr)}
and considered themfor further pronotion excluding the
other eligible candi dates belonging to the above referred
two cadres. It may however be noted that neither of the
petitioners has challenged the particular orders of



pronmotion nmade in favour of the Survey Assistants.
Further under the above referred Recruitment Rules, no
guota for pronotion from anongst the different feeder
cadres has been prescri bed.

5. I'n view of the above discussion, both the

petitions are all owed. It is declared that all the
of ficers belonging to the cadres of Fisheries Oficer and
Survey Assistants { Assistant Superintedent of Fisheries
(Sr)} and Senior Research Assistants are entitled to be
considered for pronotion to d ass-1I1 servi ce, i f
otherw se eligible under the said Rules. It is,
therefore, directed that the State GCovernment and the
Conmi ssioner of Fisheries shall hereafter consider the
cases of officers belonging to the aforesaid three

cat egories viz. Fisheries Oficer, Survey Assistant
{Assi stant Superintedent of Fisheries (Sr)} and Senior
Research Assistant for promption to Class-I1 service.

Wi | e considering the cases of officers belonging to the
aforesaid three categories for pronotion to dass-II
service, their inter-se seniority determned on the basis
of continuous officiation in the respective cadre shal
be taken into consideration. For the said purpose, the
State CGovernnent shall prepare a conbi ned Gradation List
of the eligible officers belonging to the above referred
three cadres. Such Gradation List shall be prepared and
published wthin two nmonths fromthe date of the receipt
of wit of this court. It is further directed that no
pronotion to the posts of Superintendent of Fisheries and
Fisheries Training Oficers in Class-11 service shall be
made wi t hout express permission of this court till the
conbined G adation List is prepared and published as
directed herei nabove. Rule in both these petitions is
made absolute accordingly. The parties shall bear their
own costs.
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