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In this appeal, which is filed under Section 374

of the Code of Crimnal Procedure, 1973, appellants Nos.
1 and 4 have challenged their conviction under Section
302 as well as 323 read with Section 114 of the Indian
Penal Code and appellants Nos. 2 and 3 have challenged



their conviction wunder Section 323 as well as 302 read
with Section 114 of the Indian Penal Code, recorded by
the learned Additional Sessions Judge, Nadiad, vide
j udgrment and order dated August 31, 1989, in Sessions
Case No. 238 of 1988.

Deceased Bhagubhai Madhabhai Chunara was resi dent

of village Dedarada, Tal uka Borsad, District Kheda. The
appel | ant s are also residents of village Dedarada.
Deceased Bhagubhai and appellant No.2 had jointly
purchased a nmale calf of a buffallow for Rs.700/-.
Appelant No.2 had sold the same for Rs.951/-, but,
appel lant No.2 had not given share in profit to deceased
Bhagubhai as well as Rs.51/- which deceased Bhagubhai was
claimng as conmission for sale of the mle calf of
buf f al | ow. The incident in question took place on July
20, 1998. At about 9.30 a.m in the norning of the date
of the incident, deceased Bhagubhai had appr oached
appellant No.2 to get anmpunt of commission and appel | ant
No. 2 prom sed deceased Bhagubhai to pay comm ssion, as a
result of which deceased Bhagubhai returned his house.
Thereafter, at about 10.30 a.m deceased Bhagubhai went
on a cycle to a place known as 'chara' for answering cal

of nature. After sone tine, CGovindbhai, who is the son
of deceased Bhagubhai, and Jashi ben, w fe of Govi ndbhai
went to collect fodder for their goats. Wen t hey

reached a raised place known as Qghani - na-t ekr a,
appel l ant No. 2 taunted CGovi ndbhai saying that Govi ndbha
had conme to collect commission anbunt and it would be
given to him After taunting Govi ndbhai, appellant No.2
gave blow with a vansi (a bonboo with a hook fixed at one

end) on the left shoulder of Govindbhai. Govi ndbhai
t herefore, noved a little, but Jashiben, wfe of
Govi ndbhai, was surrounded by all the appellants and

appel lant No.3 dealt stick blows on her. Thereupon
Govi ndbhai and his wife rai sed shouts, as a result of
whi ch deceased Bhagubhai, who had gone to answer the cal
of nature, cane to the place where Govi ndbhai and his
wi fe Jashi ben were being assaulted. Deceased Bhagubha
wanted to know from the accused as to why his son and
daughter in | aw were bei ng beaten. Thereupon, appellant
No.1 gave a blow with an axe on the head of deceased
Bhagubhai. Deceased Bhagubhai started bl eeding and fel
down on the ground. Thereafter, appellant No.4 gave bl ow

with a chisel on the head of deceased Bhagubhai. The
deceased was thereafter dragged by all the accused and
brought in the oseri of the house of appellant No.2.
After killing the deceased, the appellants ran away

towards village Singalam CGovi ndbhai in the conpany of
his wife went to Borsad Police Station where he |odged
first information report at about 11.45 a.m |Information



gi ven by Govi ndbhai was recorded by M. V.D. Kharadi
PSI, Borsad Police Station. The investigating officer
after requisitioning service of the panch w tnesses, held
i nquest on the dead body of deceased Bhagubhai at village
Dedar ada. The dead body was found lying in the oseri of
t he house of appellant No.2. After holding the inquest,
the investigating officer sent dead body for autopsy and
prepared panchanama of place of occurrance in presence of
panch witnesses. Fromthe place of occurrence, earth
soaked with blood and control sanple earth were seized.
Thereafter, the investigating officer recorded statenents
of wi tnesses, who were found to be conversant with the
incident in question. On July 21, 1988, appellant No.1
surrendered at Borsad Police Station. It was found that
he had sustained injuries and, therefore, his conplaint
was noted down by the investigating officer. Appel | ant
No.1 in presence of panch witness indicated willingness
to show the place where he had concealed the axe.
Therefore, after drawing a prelininary panchanama, the
i nvestigating officer, in the conpany of panchas and
others, went to the place, which was shown by appel | ant
No.1l. Appellant No.1 took out the axe from a pelud
tree. The axe was found to be bl ood stained, which was
sei zed in presence of panchas. On that very day, accused
Nos. 2,3 and 4 surrendered at the police station
Appel l ant  No.2 produced vanshi, appellant No.1 produced
stick, appellant No.4 produced chisel which was blood
stained. The weapons produced by accused Nos. 2, 3 and
4 were seized under a spearate panchanama. The articles
seized during the course of investigation were sent to
Forensi ¢ Sci ence Laboratory for analysis. Autopsy on the
dead of body of deceased Bhagubhai was performed by Dr.
Davi d Fernandes at Dahod Prinary Health Center. O
conpletiton of investigation, t he appel | ant s wer e
chargesheeted in the court of the Ilearned Judicial
Magi strate (First dass), Borsad, for the of f ences
puni shabl e under Sections 302, 323, 114 of the Indian
Penal Code.

As offence under Section 302 of the Indian Pena

Code is exclusively triable by a court of sessions, the
case was committed to the Sessions Court for trial, where
it was numbered as Sessions Case No.238/88. The |earned
Addi ti onal Sessions Judge franed necessary charge agai nst
the appellants at Exh.10. The charge was read over and
expl ained to the appellants who pl eaded not guilty to the
sanme and clained to be tried. The prosecution
therefore, exam ned (1) Dr. David Fernandes, P.W No.1,
Exh. 16, (2) Govindbhai Bhagubhai Chunara, P.W No. 2,
Exh. 18, (3) Dr. Anrutlal B. Upadhyaya, P.W No. 4,
Exh. 23, (4) Chhotabhai Ranchodbhai, P.W No.4, Exh. 28,



(5) Ayubbhai Ibrahim Vora, P.W No. 5, Exh.29, (6)
Nat ubhai Chhanabhai, P.W No. 6, Exh.31, (7) Jashiben
Govi ndbhai, P.W No.7, Exh.35, (8) Ishwarbhai Bhagubhai
P.W No.8, Exh.37, (9) Vinodbhai D. Karadi, P.W No.9,
Exh. 38, and (10) Jannasinh A Thakor, P.W No. 10,
Exh.40, to prove its case against the appellants. The
prosecution has al so produced docunentary evidence such
as conpl ai nt filed by Govindbhai, inquest report,
post-nortem notes prepared by Dr. Fernandes, panchananas
whi ch were prepared during the course of investigation
etc. to substantiate the charge franmed against the
appel l ants. After recording of evidence of prosecution
Wi tnesses was over, the |earned Judge questioned each of
the appellants generally on the case and recor ded
statenents under Section 313 of the Code of Crimna
Procedure, 1973. In their statements, the appellants
denied the case of the prosecution, but did not |ead any
evi dence in defence.

On appreciation of the evidence led by the
prosecuti on, t he | earned Additional Sessions Judge
convicted the appellants as nentioned earlier and inposed
sentence of |life on each acused. The appellants are al so
sentenced to rigorous inprisonnent for one nonth for the
of fence punishable under Section 323 read with Section
114 of the Indian Penal Code. However, substantive
sentences are ordered to run concurrently.

M.P. M VWas, |earned counsel appearing for the

appel l ants, has taken us through the entire evidence on
record. The | earned counsel submitted that the evidence
of eye witness, Govindbhai, is inconsistent wth the
evidence of eye wtness Jashiben and, therefore, the
i mpugned j udgnent deserves to be set aside. It was
clained that the evidence of the eye-witnesses is also
contradicted by rmedical evi dence on record and,
therefore, the Ilearned Judge conmitted an error in
convicting the appellants under Section 302 of the Indian
Penal Code. It was pleaded that the incident, in fact,
had happened at 9.30 a.m on July 20, 1988 and it was
never w tnessed either by Govindbhai or by Jashiben, as a
result of which, the conviction recorded by the |[earned
Judge should be set aside. The |earned counsel for the
appellants drew the attention of the court to the
contradictions appeari ng in t he evidence of the
prosecution witnesses and pleaded that the prosecution
having failed to adduce satisfactory evidence to bring
hone the guilt of the accused, the appeal should be
al | owed. In the alternative, it was clainmed by the
| earned counsel for the appellants that no reliable
evidence is led by the prosecution to establish that



appel I ants Nos. 2 and 3 had abetted commission of
of fence puni shabl e under Section 302 of the |Indian Pena
Code and, therefore, in any view of the mtter, the
benefit of doubt should be given to them

M. LR Pujari, Jlearned Additional Public

Prosecutor, submtted that the prosecution has proved its
case beyond reasonable doubt by |eading evidence of
i njured Govindbhai as well as injured Jashiben and,
therefore, it cannot be said that any error is commtted
by the | earned Judge in convicting the appellants under
Section 302 of the Indian Penal Code nore particularly
when the nedical evidence shows that the injuries
sustai ned by the deceased were sufficient in the ordinary
course of nature to cause death. |t was argued by the
| ear ned Addi ti onal Public Pr osecut or t hat t wo
eye-wi tnesses being close relatives of the deceased,
would not allowthe real culprits to go scot free and
i nvol ve the innocent persons in the case and, therefore,
their evidence deserves acceptance. After referring to
t he evidence of two eye-wi tnesses, the | earned Additiona
Public Prosecutor submitted that the appellants Nos. 2
and 3 had actively participated in the incident and
abetted appellants Nos. 1 and 4 in conmi ssion of offence
puni shabl e under Section 302 of the Indian Penal Code
and, therefore, the inpugned judgnent should not be
interfered with by the court in the present appeal

The fact that deceased Bhagubhai di ed hom cida

death is not in dispute before us in the present appeal
The evidence of eye-witness Govindbhai as well as the
evi dence of Jashiben indicates that the deceased had
received injuries by neans of axe, chisel and vansi. The
i nvestigating officer had prepared the i nquest report in
presence of the pancha wi tnesses. The inquest report is

on the record of the case at Exh.19. In the inquest
report also, the injuries sustained by the deceased are
enunerated in detail. Autopsy of the dead body of
deceased Bhagubhai was perfornmed by Dr. David Fernandes.
Dr. Fernandes has narrated in detail external and
internal injuries sustained by the deceased in his
substanti ve evidence before the court. The injuries

which were found while performng autopsy are also
mentioned in the post-nmortem notes prepared by Dr.
Fernandes and produced at Exh.17, |In the post-nortem
notes, cause of death is indicated to be "shock follow ng
contussion the brain resulting flane severe blow on the
head and extensive haenorrhoge from wounds”. Havi ng
regard to the evidence of Dr. Fernandes, which is
corroborated by the post-nortem notes, we are of the view
that the finding of the |earned Judge that the deceased



died honicidal death is emnently just and is hereby
uphel d.

So far as the main incident is concerned, it 1is

unf ol ded by wi tness Govindbhai as well as wtness
Jashi ben and, therefore, it would be relevant to refer to
their evidence in detail. Covi ndbhai  Bhagubhai, P/'W
No. 2, Exh.18, has stated in his evidence that his father
and appellant No.2 had jointly purchased a nmale «calf of
buffallow for Rs.700/- which was sold for Rs.951/-, but,
appel l ant No. 2 had neither given the share in profit nor
Rs.51/- which were due to his father as comm ssion for
sale of the male calf of buffallow The witness has
clained that at about 9.30 a.m in the norning his
father had approached appellant No.2 and appellant No.2
had assured his father to give comi ssion and, thereupon
his father had returned hone. The wi tness has deposed
that at about 10.30 a.m his father had gone to a place
knowmn as 'chara' for answering call of nature and after
some time, he and his wi fe Jashi ben had gone to collect
fodder for their goats. It is stated by himthat, when
they reached a raised place known as Oghani-na-tekra, he
was taunted by the appellant No.2 and appellant No.2 gave
blow with a wvansi on his left shoulder, as a result of
which he noved a little. The witness clainmed before the

court t hat , thereafter, all the four accused had
surrounded his wi fe and appellant No.3 had dealt stick
bl ow on her. The witness has further clained that, on

shouts being raised by himand his wife, his father had
cone to the place where they were being assaulted and
tried to know fromthe appellants as to why they were
beating the W t ness and his wfe. According to
CGovi ndbhai, thereupon, appellant No.1l gave a blow with an
axe on the head of deceased as a result of which deceased
started bleeding and fell down on the ground. The
witness has clearly stated that, thereafter, appellant
No. 4 gave blow with a chisel on the head of deceased and
all the four accused dragged the deceased to the oseri of
the house of appellant No.2, and, after killing the
deceased, the appellants ran away t owar ds vill age
Si ngal am The witness asserted before the court that
thereafter, he in the conpany of his wife went to Borsad
Police Station and |odged the conplaint. It is relevant
to note that this wtness was not cross exanned on
behal f of appellants Nos. 1,2 and 3. During his cross
exam nation by | earned counsel for appelant No.4, the
Wi tness stated that, except the dipuste regardi ng paynent
of comrission with reference to sale of male calf of
buffal ow, there was no other dispute between his father
and appellant No.2. It was suggested to the w tness that
hi s deceased father was found dead in a drunken condition



at oghani-na-tekra, but the wtness has enphatically

deni ed the said suggesti on. The witness has admtted
that after the incident he had not seen the Sarpanch of
the village nor informed any one about the incident. It

was also suggested on behal f of appellant No.4 that his
deceased father had quarrelled with others, during which
he was killed and neither he nor his wife had w tnessed
the incident, but, the witness has clearly asserted that
he and his w fe had wi tnessed the incident. Though the
wi tness has been cross-exan ned at |ength, nothing has
been brought on record to discredit his version as stated
i n exam nation-in-chief. Dr. Anr at | al Bechar bha
Upadhyaya, P.W No. 3, Exh.23, had exanmined witness
Govi ndbhai on July 21, 1988 at about 7.30 p.m and had
found abrasion on his shoulder. The injuries found by
the doctor are nentioned in the certificate Exh.24.

Ther ef or g, regarding injuries on his shoulder, the
conplaint is materially corroborated by the evidence of
Dr. Upadhyaya. When a person receives injuries in the

course of an occurrence, there can be hardly any doubt
regarding his presence at the spot and the injured
wi tness, who is close relative of the deceased, woul d not
normal |y spare the real assailants and falsely involve

i nnocent persons. Odinarily, close relatives would be
the best w tnesses and would be the last to screen the
real culprits. The evidence of Govindbhai is also
corroborated by the -evidence of Dr. Fernandes who

performed autopsy on the dead body of deceased. Dr.
Fernandes has enunerated in detail the injuries sustained
by the deceased. The complaint filed by W t ness
CGovindbhai is exhibited in the case during the course of
recording of evidence of the investigating officer
There are no najor inprovenents or contradictions in the
evi dence of conpl ai nanant CGovi ndbhai with reference to
his conpl ai nt. The evidence of Govindbhai is also
materially corroborated by the evidence of anot her
eye-w tness Jashi ben. Under the circunstances, we are of
the viewthat no error is commtted by the | earned Judge
in placing reliance on the evidence of Govindbhai

At this stage, it would be relevant to refer to

t he evidence of Jashiben which is recorded at Exh.35.
She is daughter in | aw of deceased Bhagubhai, and all the
four appellants are known to her as the appellants not
only belong to her caste but also reside in village
Dedar ada. This witness in her deposition has stated
that, on the date of incident, her father in | aw had gone
to a place known as 'chara' for answering call of nature
and after sone tine, she and her husband Govi ndbhai had
gone to collect fodder for their goats. It is stated by
her that, when they reached near the house of appell ant



No. 2, appellant No.2 started abusing them saying as to
why she and her husband had cone for demandi ng noney.
She has clearly stated that appellant No.2 gave blow with
a vansi on the left shoul der of her husband and in order
to avoid other blows, her husband had noved a little.
The witness clained before the court that, thereafter

all the four accused had surrounded her and appell ant
No.3 had dealt stick blow on her |left shoulder and hee

of left leg. The witness has infornmed the court that on
shout s being rai sed by her and her husband, her father in
| aw had cone to the place where they were being assaulted
and tried to know fromthe apellants as to why she and
her husband were being beaten. The wi tness has asserted
t hat thereupon appellant No.1 gave a blow with an axe on
the head of her father in | aw whereas appel |l ant No.4 gave
blow with a chisel on the head of her father in law. The
witness has further asserted in no uncertain terns that,
thereafter, all the accused picked her father in law and
took to the oseri of the house of appellant No.2, where
he was killed. In her cross exam nation, the w tness has
stated that appellant No.1l had given five to seven bl ows
with the axe on the head of the deceased. She has al so
clained that appellant No.2 had given seven to eight
blows with vansi on her father in law. The wi tness has
clearly asserted in her cross examnation that after
taking the deceased to the oseri of the house of
appel lant No.2, all the appellants had assaulted the
deceased by neans of chisel, vashi, axe, stick, etc. She
has admtted that, after the incident, they had not net
anyone in the village and had strai ghtaway proceeded to
Borsad Police Station for |odging the conplaint. During

her Cross exam nati on, t he def ence has proved
contradiction which woul d show that she had not stated in
her police statenent that all the four accused had
assaul ted her father in lawin the oseri. Except the

abovereferred to contradiction, the defence has failed to
bring on record any contradiction in her evidence with
reference to her earlier police statenent. For her
i njuries, W t ness Jashi ben was al so examned by
Dr. Upadhyaya on July 21, 1988 and the certificate about
her injury 1is produced by the said w tness at Exh. 25.
The prosecution has anply proved that Jashiben was
injured during the course of incident. Submi ssion that
t he Doctor, who perforned post-nortemon the dead body of
t he deceased, found only one bl ow which could have been
caused by neans of vansi whereas Jashi ben has stated that
seven blows were given wth vansi and, therefore, the
evi dence of Jashi ben should be disbelieved because of
exaggeration made by her in her evidence, cannot be
accepted. In the case of State of U P. vs. Anil Singh
AlR 1988 Suprene Court 1998, the Suprenme Court has nmde



following pertinent observations regardi ng appreciation
of evi dence.
"In the great nmmjority of cases, the prosecution
version is rejected either for want of corroboration
by i ndependent witnesses, or for sone falsehood

stated or enbroidery added by wtnesses. In sone
cases the entire prosecution case is doubted for not
examining all witnesses to the occurrence. The
i ndi fferent attitude of t he public in the
i nvestigation of crines could al so be pointed. The
public are generally reluctant to conme forward to
depose before the Court. It is, therefore, not

correct to reject the prosecution version only on
ground that all witnesses to occurrence have not
been exam ned. It is also not proper to reject the
case for want of corroboration by i ndependent
witnesses if the case made out is otherw se true and
accept abl e. Wth regard to falsehood stated or
enbel | i shnents added by the prosecution wtnesses,
it is well to renenmber that there is a tendency
anongst witnesses in our country to back up a good
case by false or exaggerated version. It is also
experienced that invariably the W t nesses add
enbroidery to prosecution story, perhaps for the
fear of being disbelieved. But that is no ground to
throw the case overboard, if true, in the main. | f
there is a ring of truth in the main, the case
shoul d not be rejected. It is the duty of the Court
to cull out the nuggests of truth fromthe evidence

unl ess t here is reason to believe that the
i nconsi stencies of falsehood are so glaring as
utterly to destroy confidence in the witneeses. It

is necessary to renenber that a Judge does not

preside over a crimnal trial nerely to see that no

i nnocent man is punished. A Judge also presides to

see that a guilty man does not escape. One is as

i mportant as the other. Both are public duties

whi ch the Judge has to perform?"”
In material particulars evidence of Jashi ben not only get
corroboration fromthe evidence of her husband, but also
fromthe evidence of Dr. Fernandes. She being the close
relative of the deceased would not be tenpted in any
manner to allow the real culprits to go scot free and
would not involve the appeallants falsely in this case
nore particularly in absence of any ennity between her
and any of the appellants. On the facts and in the
circunst ances of the case, we are of the opinion that the
| earned Judge was perfectly justified in placing reliance
on the trustworthy deposition of Jashi ben

As observed earlier, the articles, which were



sei zed during the course of investigation, were sent to
the Forensic Science Laboratory for analysis. VWi | e
prepari ng panchanana of person of appellant No.1l, it was
noticed that the pant put on by the appellant was found
to be bl ood stained and, therefore, it was attached under
a panchanama in presence of panchas. The analysis report
shows that pant which was worn by appellant No.1l was
stained with blood having "B" group which was the bl ood
group of the deceased. Simlarly, axe and chisel were
also found to be stained with blood of "B" group, which
was the bl ood group of the deceased. Discovery of bl ood
of the same group on the weapons of offence and on the
cloth of the appellant No.1 indicates that appellants
nos. 1 and 4 were in close proximty to the deceased
when he was fatally wounded. Though the |earned Judge
has recorded statements of appellants Nos. 1 and 4 in
detail under Section 313 of the Code of Crimna
Procedure, no explanation worth the name has been offered
by any one of themregarding finding of blood on the axe
and the chi sel

Thus, the evidence, which has been led by the
prosecution, establishes beyond reasonabl e doubt that al
the appellants had assaulted wi tness Jashi ben and when
the deceased tried to intervene, appelant No.1 had dealt
an axe blow on his head whereas appell ant No.4 had dealt
chi sel blow on the head and, thereafter, all the accused
had dragged him to the oseri of the house of appell ant
No.2 and killed him Dr. Fernandes, in his evidence has
clearly opined that the injuries sustained by t he
deceased on the head were sufficient in the ordinary

course of nature to cause death. The doctor has also
stated that external injuries Nos. 2 and 3 were
i ndependently sufficient in the ordinary course of nature
to cause death. It is to be noted that it is nobody's

case that either appellant No.1 or the appellant No.4 had
ainred blow on sonme other part of the body of the
deceased, but, on account of supervening cause Ilike
sudden intervention of some one or novenent of the
deceased, the blow had struck on the head of the
deceased. It was the intention of appellant No.1l and
appel l ant No.4 to cause those very injuries, whch were
found by Dr. Fer nandes whil e perform ng autopsy on the
dead body of the deceased. The evidence on record
clearly establishes that, after the deceased had fallen
down, appellant No.4 had given blowwith chisel on the

head of the deceased. Under the circunstances, clause
3rdly of Section 300 is clearly attracted to the facts of
the present case and appellants Nos. 1 and 4 are |liable

to be convicted under Section 302 of the |Indian Pena
Code.



So far as appellants Nos. 2 and 3 are concerned,
they have been convicted by the |earned Judge under
Section 302 with the aid of Section 114 of the Indian

Penal Code. The facts discussed above clearly establish
that all the four accused had surrounded Jashiben and
appel I ant No. 3 had assaul ted Jashi ben. Both the

eye-w tnesses have clearly stated that after the blows
were dealt with by accused Nos. 1 and 4, all the accused
had dragged the deceased to the oseri of the house of

appel I ant No. 2. Accordi ng to Jashi ben, al | t he
appel lants had assaulted the deceased in the oseri of
house of appellant No.2 and run away after Kkilling him

A person abets by aiding when by any act done either
prior to or at the time of conmm ssion of act, he intends
to facilitate and does in fact faciliate comm ssion
thereof. On the facts and in the circunstances of the
case, there is no manner of doubt that the intention of
appellants Nos. 2 and 3 was to aid and facilitate
conmi ssion of offence by appellant Nos. 1 and 4. It is
not even suggested on behal f of appellants Nos.2 and 3 to
any of the eye-wi tnesses that they were not intending or
had no reason to believe that the act which they were
ai ding or supporting was in itself not a crimnal act.
The prosecution has |ed cogent evidence on the record of
the case to prove the fact that appellants Nos. 2 and 3
had ai ded and thereby abetted appellants Nos. 1 and 4 in
conmi ssion of the offences punishable under Section 302
of the Indian Penal Code. Therefore, no fault can be
found with the conviction of appellants Nos. 2 and 3
under Section 302 with the aid of Section 114 of the
I ndi an Penal Code.

The evi dence | ed by t he prosecution is

trustworthy and reliable. The role played by each of the
appel lants in the conm ssion of the offences is clearly
carved out and established. Having regard to the nature

of evidence led by the prosecution, it cannot be said
that any error is conmtted by the |Iearned Judge in
convicting the appellants and, therefore, the appeal is

liable to be di sm ssed.

For the foregoing reasons, the appeal fails and

is hereby dismssed. Muddamal be di sposed of in terns of
the directions given by the | earned Judge in the inpugned
j udgrent .

* k ok k%

(swany)



