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ORAL JUDGEMENT ( Per Soni, J.)

Appel l ant-ori gi nal accused ( hereinafter referred

to as accused) has filed this appeal against the judgnent
and order of conviction under Section 302 of the Indian
Penal Code by the |learned Addl. Sessions Judge, Nadi ad



i n Sessions case no.58/89 of 7th August, 1989. Few facts
to appreciate how the accused cane to be charge-sheeted
and the contentions to challenge the conviction are as
under :

One Ramanbhai  CGovi ndbhai Vasava(accused) had
married Lilaben sister of one Narvat Ragabhai P.W4 and
grand daughter of Gajaraben Bhayjibhai, P.WS3. After
marriage their relations were strain as accused suspected
fidelity of Lilaben. In the evening of 16th Decenber,
1988 Lil aben in conpany of her younger brother Narvat had
gone to nmarket for purchase of vegetables. After
purchase of vegetables while they were on their way from
the market towards their hone situated behind Patel
Quarry Quarters of Village Sevaliya, Tal. Thasr a,
District Kheda,the accused started beating Li | aben
Havi ng seen Lil aben being beaten by accused, Narvat P.W4
shout ed cal ling upon Gajaraben,P.W3 to see that.
Gaj araben, P.W3 intervened and brought Lilaben to her
house. Accused then ran away. The accused after sone
time came back with a dagger(Katari) and assaulted
Li |l aben. She was given one blow on the belly, one on the
chest and one on the back side below the neck. Lilaben
fell down and died. Wen Ragabhai P.W1 cane hone after
bath he found Lilaben Iying dead in the courtyard. His
nmother-in-law, P.W3 inforned him that accused has
assaulted Lilaben with dagger and has run away. P.W1
therefore went to Thasra Police Station and filed
conpl ai nt. On conplaint being recorded the offence
agai nst the accused was regi stered and was investigated.
On conmpletion of the investigation, the accused was
charge-sheeted in the Court of Judicial Magistrate, First
Cl ass, Thasra fromwhere he was committed to the Court of

Sessions of District Kheda at Nadiad. The | earned
Addi tional Sessions Judge framed charge against the
accused. Accused pl eaded not guilty. The prosecution
| ed necessary evi dence to prove the charge. O
conpl etion of the prosecution evidence, further statenent
of the accused was recorded. The accused has led no
evi dence in defence. The |earned Additional Sessions

Judge after hearing the prosecution and defence recorded
conviction of the accused under Section 302 of the Indian
Penal Code and awarded sentence of rigorous inprisonment
and fine of Rs.100/-, in default, R1. for one nonth.

This order of conviction is challenged by the

| earned Advocate M.K R Raval on the grounds, nanely,
that the evidence of the prosecution as relied on by the
| ear ned Addl . Sessions Judge is not reliable in as much
as the nedical evidence and occul ar evidence are contrary
to each other. He also contended that in nedica



evidence it is found that there are five injuries on the
person of the deceased while the occul ar evi dence reveal s
three injuries on the person of the deceased. He also
contended that the prosecution relied on the dagger as
t he weapon used for causing injuries which has a curved
edge as per the say of the witness while nedical evidence
does not show any injury having any curve. Thus when
there is a conflict between occul ar evidence and nedica
evi dence, nedical evidence should be preferred being a
techni cal one and a nore scientific one than the occul ar
evi dence. Learned Advocate M. Raval al so cont ended
that the scene of offence alleged by the prosecution is
not the scene of offence as it transpires fromthe
evi dence of Panchas and I nvestigating Oficer. According
to the Panchas, Panchnama of scene of offence was drawn
late at night on the very day while according to the
I nvestigating Oficer, Panchnanma of scene of offence was
drawn in the early norning of next day. M. Raval
further contended that the find of dagger fromthe scene
of offence is a concoction as no Investigating Oficer
will allowthe weapon used for commission of offence to
remain at the scene of offence atleast for seven to eight
hours and that too unattended. M. Raval also contended
that in view of the strained relations between accused
and deceased the possibility of his being wongly roped
in cannot be ruled out. Cccul ar  evidence is of the
persons who are very nuch interested and therefore their
evidence has been wongly relied on by the |earned
Addi ti onal Sessions Judge. M. Raval , t her ef or e,
contended that the appeal should be allowed and the
accused should be set at liberty.

M. B.D Desai, learned A P.P supports the

j udgenent and order of <conviction. M. Desai contends
that there is no variance nuch | ess substantial variance
between the nmedical evidence and occul ar evi dence which
requires either of the evidence to be rejected and not
relied upon. M. Desai al so contended that so far as
the tinme of Panchnama is concerned, other circunstances
on record specifically suggest that the Panchnama was
drawn | ate at night on the date of incident and not on
the next day nmorning as alleged. To substantiate this he
relies on inquest renoval of dead body for postnortem
exam nation and evi dence of both the Panchas of scene of
of fence and the inquest Panchnana. M. Desai al so
contended that the shape of dagger has nothing to do with
the nature or shape of injury, particularly when no
specific question is put to the Doctor about the sane.
He al so contended that the Doctor has stated that the
alleged injury can be caused by the dagger produced or
recovered in the instant case. M. Desai also contended



that the dagger was also found with seathe |ying there
and both were found wth stains of human bl ood of the
deceased. M. Desai, therefore, contended that the
judgrment and order does not call for any interference by
this Court.

Al'l these questions raised by the | earned defence

counsel as well as A.P.P. can be answered by referring
to the evidence of Gajaraben P.W3 and Narvat, P.W4. W
would first refer to the evidence of Narvat, P.WA4.
Narvat, P.W4 is a boy aged about eight years and | earned
Addl . Sessions Judge on being satisfied of the fact that
the witness is able to understand the sanctity of oath
was gi ven oath. In our opinion, when the | earned Addl
Sessions Judge had a witness before himand when he has
put certain questions in his own way to appreciate and
under st and whet her the witness is able to understand the
sanctity of oath and when the learned Addl. Sessions
Judge has conme to the conclusion that he is able to
understand the sanctity of oath, we do not find any
reason to disturb that conclusion of the |earned Addl
Sessions Judge that the wi tness understands the sanctity
of oath. This apart, in our opinion, the relevant and
material aspect 1is that he hinself has seen the w tness
in the box which opportunity is not available to wus.
Prelimnary evidence in the question and answer form
before giving oath to the witness was read over before us
and we do not find any reason not to accept the decision
of the learned Judge to give the witness an oath. M.
Raval , | earned Advocate very seriously contended that the
witness is a boy of eight years who has not gone to
school and who does not know the day and tine or the
pl ace where he was standing which suggests that the
witness is of a very lowl.Q and his evidence should

not have been accepted by the |earned Judge. Questi ons
put by the Ilearned Additional Sessions Judge and the
answer given by the witness shows , in our opinion, that

he understands as to if he speaks something lie or fal se
he is answerable to sonmeone. Philosophy of sin nay not
be explained by even |earned people but one can feel or
say that if we do a particular act , it nmy anount to
sin. The witness knows that to tell a lie on oath in the
nane of God anobunts to sin, and therefore, in our opinion
al so, evidence of wtness Navrat P. W4 can be accepted
and has been rightly accepted. To rely on the evidence
of this wtness is a different thing but it is not
required to be rejected straightaway on the ground that
he is a child witness having no proper understandi ng as
al l eged by the | earned defence counsel. This wi tness
Narvat P.W4 is real younger brother of deceased Lil aben
Lil aben and Narvat had | ost their nother and are staying



besi des Gaj araben, P.W3. Narvat, P.W4 has stated that
he had gone with Lilaben for purchase of vegetables and
when they were conming back, the accused caught hold of
Lil aben's braid and assaulted her heavily. He then ran
to call her grandnother Gajaraben. Wen he went back in
conpany of Gaj araben, the accused- Ramanbhai had run away.
Li | aben was brought hone and was offered glass of water

Al the vegetables had fallen down. Gajaraben collected
the same and at that time when she went in the hut to
pl ace the said vegetables, Ramannbhai-accused cane and

gave blows wth dagger - one in the chest, one on the
back and one on the belly. The accused then inmediately
went to his hone after throwing the dagger. |In the

cross-exam nation of this witness an attenpt is nade to
show t hat when accused cane back w th dagger, Lilaben was
lying flat on Ota and when the bl ows were given, the
bl ows were given only on the front portion. It is
contended by M. Raval that in view of this fact, the
fact of blow on the back of Lilaben shows that Narvat has
not seen anything. M. Raval contended that if a person
is lying flat , no blow can be given on the back of that
person. Find of blow on the back of Lilaben suggests and
shows that Narvat had not seen the incident as alleged by
him M. Raval has further relied on the evidence of
Narvat, P.W4 in the cross-exam nation which reads as
under :

VWen we canme hone after purchasing vegetables, Lilaben
lay down on Ota and was taking water while |ying down.
| was standing near Lilaben. My face was towards
Lil aben. Wen | was standing, Raman cane from behind.
The man who cane from behind gave blow to Lilaben. I,
therefore, closed nmy eyes with both nmy hands . Wen the
person who assaulted went away, | opened ny eyes. A
further suggestion is put which is denied that her grand
not her came from there after he opened the eyes. The
wi tness has further stated: | have seen the face of the
person who assaulted Lilaben. VWhen Li | aben was
assaulted, | was standing there and there. He has then
said, " | have not seen which person assaulted Lilaben."
M. Raval relying on this evidence contended that Narvat
has not seen the person who assaulted Lil aben(deceased(
and therefore, evidence of Narvat should have been
rejected. But |earned Addl. P. P. has put certain
guestions in re-examnation. Thereafter, learned A P.P.
sought permssion of the Court to ask questions in the
nature of cross examination without declaring the wtness
as hostile. On such permi ssion being granted, questions
were put and replies thereto are rel evant for our purpose
whi ch are as under:



" After Lilaben had drunk water, Ramanbhai had

cone there. Ramanbhai gave dagger blows to Lilaben. |
had seen the sane. After giving dagger blows, Ranmanbha
ran away t owar ds hi s house. In t he further
cross-exam nation after that question by the defence
| awyer the witness has replied: " It is not true that |
have seen the face of the person who assaulted. | am not
taught anything by the police personnel. Police has not
asked ne anything about the injuries to Lilaben till
date." It is true that in the cross examnation the

witness has stated that when the person was giving bl ows
to Lilaben he has covered his eyes with his hand and he
renoved the sane after the man had gone away. However,
he admits in that very cross-exam nation that he has seen
the face of the person who has assaulted Lilaben. 1In our
opi nion, the defence has tactfully and wi sely not put up
the question whether he knows the nan who assaulted
Lil aben or not. By not putting that question, defence
has tried to create the situation that the person who
assaul ted Lil aben was not seen by Narvat, and therefore,
when he refers the name of accused, his evidence cannot
be relied upon. This witness Narvat, in our opinion, is
a wtness who can be relied upon and has been rightly
relied upon by the | earned Additional Sessions Judge in
vi ew of the answer given in the further cross-exam nation
by the defence and that 1is, that he 1is not taught
anything by the police. The answer given by this wtness
is that he has closed his eyes with both his hands when
the person who cane from behind gave blows to Lil aben
So act of putting the hands over the eyes to close the
eyes, in our opinion is a subsequent act to assault.
Sinply raising the dagger to give a blow has not created
a fear in the mind of Narvat to close his eyes, but he

has closed his eyes after the blows were given. He has
stated that he has seen the nan who had given bl ows and
that man is Rananbhai. Ramanbhai is his brother-in-Iaw

and the tine of the accident is evening at about 5.30
p.m of 16th Decenber, 1988 when there is supposed to be
sufficient light. Thus, we do not find any reason not to
accept the evidence of Narvat, P.W4. Wen Narvat, P.W4
was com ng back in conpany of Lilaben from the narket,
Li | aben was assaulted by her husband Ramanbhai and Narvat
ran hone and called Gajaraben, P.W3. Gajaraben, P.W3,
brought Lil aben hone and offered her water and when she
had gone inside the house to put the vegetabl es brought
by Lilaben after collecting from the floor, she again
heard shouts and cane out of the hut. She has deposed
that when | was offering water to Lilaben, Ranmanbhai cane
back wi th dagger and gave bl ow of dagger on the belly of
Li | aben. One blow of dagger was given on the chest of
Li | aben and anot her bl ow was given on the back of Lilaben



by Rananbhai. Wwen | tried to intervene |l was given a
push and I was put aside. Lilaben died there. W are
not able to find anything in the cross-exam nation of
Gajaraben to hold that this wtness cannot be relied
upon. According to her she has also informed of the
incident to the father of Lilaben, that is, her son in
law. According to Gajaraben, police had cone at 11
O Cdock night and had stayed upto 3 O dock. She has
deni ed that she has not seen who assaul ted Lil aben. She
al so denied that she is wongly involving the accused.

When these two wi tnesses have referred to three

bl ows - one on the chest, one on the belly and one on the
back, medi cal evi dence refers to five injuries.
Gaj araben P.W3 and Narvat P.W4 are referring to blows
while Doctor refers to injuries. The said injuries as
per P.M Note Exh.21 are as under

1. Acutting wound over Rt side of chest frontside
at the level of 2nd Interestal space about 3 1/2
cmx 1.9 cmx 10 cm proble inserted

2. Acutting wound over Rt. Lypo chondriak region
about 45 cmx 105 cmx 6 cm

3. Cutting wound over Back of the Rt side of the
chest at the level of the 5th Th.Var.about 4 c¢m
away fromthe mdline, size about 2 cmx 0.8 cmx
7.5 cm

4. Cutting wound at the level 9th Th.Var just near
m dline over Rt side of Back size about 2 cm x
0.5 cmx 2.5 cm

5. Cutting wound over Lt.side of back at the level A
8 cmTh.Var size of 2.4 cmx 0.5 cmx 4 cm

So far as the nmedical evidence is concerned,

there is one injury on the chest, one on the belly and
three injuries on the back side. Sinmply because five
injuries are found on the person of deceased cannot | ead
to an inference that when the w tnesses have referred to
three injuries they are falsely involving the accused as
aut hor of the injuries. May be W t nesses bei ng
grandnot her and brother of a very tender age they have
seen causing of injuries but they may not count giving of
bl ows. They have generally stated that one blow on the
chest, one blow on the belly and one on the back. These
variances in our opinion do not entitle us to reject the
evi dence of Gajaraben, P.W3 and Narvat, P.W4. This
apart, Doctor has specifically stated that these injuries



can be caused by Miuddanmmal article no.3-dagger. Dr.
Sajjansingh P.W5 has stated that the injuries on the
person of Lilaben are possible by dagger- Mddamal
article no.3. In the cross exam nation the Doctor has
stated that point of dagger- Miuddamal article no.3 was
curved and when any injury is caused by such article the
wound woul d be curved one as per the weapon. | have not
referred in the postnortem exam nation that any of the
wound had a curve in its depth. Wen the Doctor in the
exam nation-in-chief had stated that injuries on the
person of deceased can be caused by dagger(Middamal
article no.3), sinply because it is not nentioned in the
P.M Note that in the depth the injury had a curve does
not necessarily nean that the injuries on the person of
t he deceased were not caused by the dagger( Middanmal
article no.3). The Doctor has nowhere stated that the
injuries on the person of the deceased cannot be caused
or is not possible by Mddamual article no.3-dagger
These variances as to nunber of blows and injuries and
non mentioning in the P.M Note about the presence of
curve in the wound at its depth does not nean that the
evi dence of Gajaraben, P.W3 and Navrat, P.W4 is
required to be rejected. In our opinion, evidence of
Gaj araben P. W3 and Narvat, P.W4 is further corroborated
by the evidence of Dr. Sajjansingh, P.WS5.

It is further contended by M. Raval that scene

of offence as alleged by the prosecution is shifted from
the original place of offence. According to the defence,
i nci dent took place near the Kanazi tree at a distance of
47 feet. The Panchnama of scene of offence Exh.25 is
duly proved by the evidence of both the Panchas - Mhned
Hanif Haji Husseinbhai, P.W7 and Devraj Dalichand,

P.W8. Both the witnesses have adnmitted the whole of
Panchnama except the time nentioned below it. The
Investigating Oficer, P.W13 Dilipsingh has stated that
the Panchnama of scene of offence was drawn in the early
norni ng of next day. Learned Advocate M. Rava

contended that this variance in the evidence as to tine
stated by Panchas and the Investigating Officer , creates
suspicion as to correctness of time of drawing of
Panchnama. As contended by M. Desai, evidence of P.W7
and P.W8 as to the time of drawing of Panchnama is
corroborated by evidence of Panch of inquest report and
the tine nentioned in PP.M Note. There is no dispute as
to the fact of drawing inquest and the time thereof.

| nquest Panchnana is al so proved by t he very
wi t nessesP. W7 and P.W38. Time nentioned in inquest
Panchnama is of 20.15 to 21.00 hrs. of 16th Decenber,
1988. Thi s part of the Inquest Panchnama, nore

particularly, about tinme of Panchnama is not challenged



in the evidence of P.W7 and P.W. After the Panchnama
was drawn, dead body was sent to Public Health Centre,
Sevaliya and they have seen the sane at 0.30 a.m of
17th Decenber, 1988, neaning thereby, the sane is
received by the Doctor after three hours of draw ng of
| nquest Panchnama. PWs. 7 and 8 have specifically
stated that they adnit the contents of the Panchnama
except the time nmentioned therein. They have positively
stated that time of Panchnama stated to be of 7.30 to
8.00 of the norning of the next day is not correct. Both
t he Panch w tnesses have stated that they have never cone
again for drawi ng Panchnama after |nquest Panchnama was
dr awn. Further an attenmpt is nade by reading the
foll owi ng deposition in the cross exam nation of P.W7 to
show that the scene of offence is different fromthe one
alleged by the wtnesses and the prosecution. 1In the
cross exam nation, P.W7 has stated: " W& have not
stated the followi ng facts in Panchnama Exh.25. Fromthe
sai d place of offence there is a Kanazi tree in
Sout h- West at a distance of 47 ft. Leaving the said tree
on the South, there are roons for toilets and bathroons.
Leaving those roons there is Hariom Quarry nearby. At
the said place of offence, the earth 1is bloodstained.
Learned Advocate for the defence relying on this word of
earth being bl oodstained at the said scene of offence
wants to read in conjunction with the early part of the
evi dence that the said scene of offence is near Kanaz

tree. This, in our opinion, is msreading of the
evidence and nothing else. In the earlier part of this
st at ermrent in the cross-exanmnation the wtness has

referred that said scene of offence and then at the | ast
he has said that at the said scene of offence the earth

was bl oodstained. 1In the beginning there is a reference
of scene of offence and then that of |ocation of Kanaz
tree, both roons and toilets and Hari om quarry. In the

last when he referred to the said scene of offence, it
does not nean place near Kanazi tree or Hariom Quarry but
the scene of offence as stated at the begi nning. Thus,
from the evidence of PW 7 and 8, it is clear that the
i ncident took place in front of the house of P.W3 and
the time nmentioned in the Panchnama no doubt is not
correctly stated. It is the Panchas who have to say and
prove the Panchnama but if the Panchas thensel ves tel

that the tine nentioned in the Panchnama is not the
correct time and on | ooking at the original Panchnama, it
appears that time has been stated with different ink and
may be at different tinme, we find sone substance in the
say of the Panchas. W can only say that the evidence of
time of Panchnama as stated by the Investigating Oficer
i s nothing but a confusion which prosecution has failed
to renove by asking the Investigating officer to produce



police diary. But this failure of prosecution wll not
entitle the defence to have the advantage of rejecting
t he Panchnama and hol ding that the scene of offence is
different from the one stated in the Panchnama. By this
very Panchnama, it is proved that bl oodstained dagger
lying there with its seathe was seized. M. Rava
contended that no accused will |eave the dagger used by
him at the scene of offence allow ng the prosecution to
have an evidence against him It is difficult to assess
human mind , nore particularly, while commtting a crine.
A person after use of a weapon nay throw away the weapon,
may take away the weapon, may hide it somewhere el se, may
clean and hide it, my wash and throwit to an unknown
pl ace, but that by itself is not a circunmstance to hold
in favour or against the accused. From any of such
conduct, it is difficult to say whether he has wused the
weapon or not. In the instant case, two eye w tnesses
have seen the accused assaulting the deceased wth this
very weapon. They have also seen the accused running
away fromthe scene of offence throwing away the said
weapon near the scene of offence and one can say that the
accused will normally throw away the weapon consi dering
it to be useless after use.

The sai d dagger found contai ned bl oodstain and as

per the evidence of the Forensic Science Laboratory the
blood on the dagger is of the sane group as that of the
deceased. When the accused cane to be arrested he had
injuries on the first fillings of all the fingers on the
left hand. According to the accused the said injury is
caused while he was taken in a jeep car by the police by
some iron plate of the jeep car. As he is injured the

clothes of the accused are bloodstained . Wether this
expl anati on can be accepted? This explanation is not
accept abl e. Even if accepted, then also, he is neither

relieved nor can be exonerated from the al | eged
conmi ssion of offence as proved by the evidence of PW.3
and 4. In the further statenment under Section 313 of the
Crimnal Procedure Code he has explained the injuries
saying that the same was caused while he was taken in
jeep car by the police. Learned A P.P. M. Desa
contended that this explanation given in his statement is
not correct and the injuries are an incrimnating
ci rcunmst ance against himin view of his statement before
the Doctor who has treated himfor the said injuries.
This is not the explanation for injuries when doctor
asked him for injuries. He has given expl anation for
injuries before doctor. According to M. Desai this
statement before doctor is duly proved and should be read
i n evidence. It is not a confessional statement, but is
an admi ssion, admissible under |aw M. Desai to



substantiate his argunment has relied on a judgnment in the
case of AVMN AND OTHERS VS STATE OF KERALA, JT
1997(9) S.C. 125 and in particul ar paragraph 7 which reads
as under:

"The next circunstance relied upon by t he
prosecution was that while admnistering cyanide to
Merli, A-3 and A-4 had received injuries. A-3 was
arrested on 2-7-1980 and he was taken to Dr.
Abr aham( PW 60) for his nedical exani nation. The doctor
has found three injuries on the fingers of his right
hand. When the doctor had asked hi m how he had received
those injuries, he had stated that" these small injuries
were caused by bitting when I closed Merli's nmouth to
silence her at 7.30 p.m on Monday before last" This
evi dence was di sbelieved by the trial Court on the ground
that the certificate issued by the doctor was on a plain
piece of paper and not on the printed form that no
serial nunber was nentioned in that certificate and that
when finger prints of third accused were taken by the
police on 3-7-1980 the Investigating Oficer had seen
only scars of the wound which indicated that the wounds
had heal ed up earlier. A-4 was arrested on 5-7-1980 and
when he was taken to Dr. Vasant Kumari (PW64) for
nmedi cal exanmination, she had noticed that his t wo
injuries were in the healing process. On being asked
about the injuries A-4 had told her that " ny left el bow
and the outer part of the right hand were injured while
taking Merli to the kitchen, holding her frombehind wth
left hand, inside Merli's house at about 7.30 p.m on
Monday, 26.3.1980". The trial Court rejected her
evi dence on the ground that the certificate issued by her
was al so on a plain piece of paper and an endorsenent
made therein was in different ink. The Hi gh Court
consi dered both the grounds as inmproper and insufficient.
It observed that it was well known then that printed
fornms were in short supply in Governnent hospitals in the
di strict of Ernakul am The certificates were issued by
the doctors, who were attached to t he Gover nnent
hospitals at Al waye and Perunbavoor, both of which were
situated in the sanme district of Ernakul am The High
Court further found that there was nothing to show t hat
the doctors had any reason to prepare false certificates.
The High Court, therefore, held that the evidence of the
doctors and the certificates issued by themwere true.
The High Court also held that what A-3 and A-4 told the
doctors ampunted to an adnission , and therefore, they
were admissible in evidence. |In fact the trial Court had
al so held that they being adnissions were not hit by any
provi sion of the Evidence Act."



Bl ood stained clothes of an accused if of the

group of the deceased can be wused as a circunstance
agai nst the accused. In the instant case there is an
injury on the person of the accused which he has tried to
explain and his clothes are found bl oodstained but wth
his own group of blood. Therefore in our opinion this
ci rcunst ance cannot be used agai nst the accused. In view
of this fact we do not deal in detail the question of
adm ssibility of history given to doctor by the accused
when exam ned for his injuries and where he has expl ai ned
the injuries. W do not want to enter into the dispute
whet her the said fact before the Doctor is a confession
or admi ssion as we do not rely on this circunstance for
confirmng the order passed by the |earned Additiona

Sessi ons Judge.

In view of the above discussion, the appeal fails
and is dismssed.
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