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JUDGEMENT (Per: Pandit.J)

D pakkumar Kantilal Thakkar has preferred the

present appeal against the judgnment delivered by the
Addi tional Sessions Judge of City Civil and Sessions
Court, Ahnedabad in Sessions Case No. 183/88 on 30.1.89
by which he has held the appellant guilty of the offence
under section 302 |1PC and sentenced himto suffer R I.
for life.

2. Deceased Shilpaben is the wife of the present

appel | ant . Her marriage with the present appellant was
sol emni sed about 9 nonths prior to the date of the
i nci dent which took place on 11.2.88 at about 8 pm It
is the case of the prosecution that the appellant was in
the habit of drinking and when the appellant and the

deceased Shil paben were living in the joint famly
consi sting of t he appel | ant, appel l ant's brother
brother's wife as well as his nmother-original accused

no.2 and the appellant used to torture and harass
Shi | paben by maki ng dowy denands. Thereafter there was
intervention by the parents of Shiplaben and elder
brot her of present appellant by nane Raghu and thereafter

Shi | paben and appellant started living separately from
the said nenbers of the famly. But even thereafter
there was no inprovenment in the conduct of the present
appel | ant . He continued to return every day under the
i nfluence of drink . It 1is further the case of the
prosecution that on 11.2.88 present appellant returned at
about 7.00 p.m and at that time he was al so drunk

After he returned home, Shiplaben questioned him as to
why he had returned hone after consunming |iquor and
therefore, there was sone exchange of words between the
t wo. Thereafter the accussed-appellant closed the door
frominside of their room He also closed the wi ndows of
the room and then he physically assaulted Shil paben and
took kerosene from the stove and sprinkled the same on
her person and then set fire to her. The flames and
light of the fire was witnessed by prosecution wtness



Maheshkumar son of the landlord and he and ot her
nei ghbours knocked the door. Thereafter the accused
appel | ant opened the said door and at that tine they
found her in flanes. They poured water on her. Sone
quilts were also thrown on her and the fire was
ext i ngui shed. At that time accused had also joined in
extinguishing the fire. Shilpaben was renpbved to the
civil hospital, Ahnedabad and the police were informed.
The police then arranged for recording t he dyi ng
decl aration. Accordingly p. w. 2 Yahoshwa WIIiam
executive magistrate went to the civil hospital and
recorded her dying declaration. In her dying declaration
she told that her husband had returned home in the
eveni ng under the influence of liquor and therefore, she
guestioned him and when she questioned himabout the
same, he becane aggressive. He thereafter closed the
door of the room and then assaulted her and sprinkl ed
kerosene on her person fromthe stove which was |ying
nearby and then set fire to her

3. Thereafter the police officer Devjibhai Kani bha

Bava went to the civil hospital and recorded her
statenent and that statenment of her was treated as the
FI R Shi | paben had succunbed to the burn injuries
sustained in the said fire and nmet wth the death on
13. 2. 88.

4. On conpletion of the necessary investigation the

police has sent a charge sheet against the present
accused in t he court of | ear ned Met r opol i t an
Magi st r at e, Ahnedabad and t he | ear ned Met r opol i tan
Magi strate was pleased to conmt the accused to the court
of Sessi ons. A charge was franed agai nst the present
appellant and his nother Jyotiben for the of f ence
puni shabl e under section 498A and 302 | PC on 9.7.88.

5. The accused pleaded not gquilty to the charge.

Their defence was of total denial. On behal f of the
appellant it was tried to suggest that the fire in
guestion could be suicidal. 1In order to prove its case
against the present appellant the prosecution had
examined in all 17 wtnesses and the prosecution has
broadly relied upon the dying declarations nade by the
deceased before the executive mmgistrate, The dyeing
decl arati on nade before the police who recorded the sane
in witing and the earlier oral declaration made by her
to her father p.w. 5 Arunbhai Thakkar, nother p.w. 14
Kant aben and one Kantilal Daxini p.w. 15. The | earned
Additional City Sessions Judge accepted the evidence |ed
by the prosecution. He rejected the suggestion nmade on
behal f of the accused that the fire to Shil paben could be



suicidal. He found the present appellant guilty of the
of fence puni shabl e under section 302 IPC. He cane to the
conclusion that the accused Jyotiben had not committed
any offence. He consequently acquitted her of all the
charges levelled against her. Having found the accused
no. 1-appel l ant herein guilty of the offence under section
302 I PC, he sentenced the accused for inprisonnent to
life.

6. Being aggrieved by the said decision the appellant
has cone in appeal before this court.

7. The | earned advocate for the appellant has

vehemently wurged before wus that the |[earned Addl .
Sessi ons Judge has erred in holding that deceased
Shi | paben had sustained honicidal burns by accepting
evidence particularly regarding the dying declaration of
sai d Shil paben. He contended before us that in view of

the material on record the | earned Addl. Sessions Judge
ought to have given benefit of doubt to the present
appel | ant . It is true that the onus is on the

prosecution to prove the <charge against the accused
beyond reasonabl e doubt. But the reasonable doubt could
not be on account of timdity of mind. It is true that
as per law, the prosecution nust prove beyond reasonabl e
doubt about the guilt of the accused, or otherwise he is
entitled to benefit of doubt. But the benefit of doubt
does not nean that the prosecution evidence nust be
strong as to exclude even a renpte possibility that the
accused could have conmitted the offence. On t he
contrary when the guilt of the accused is established the
nmere fact that there is only renote possibility in favour
of the accused itself is sufficient to establish the case
beyond reasonabl e doubt. 1In the case of Shivaji Sahebrao
Bobade & ors. VS. State of Maharashtra AIR 1973 2622
the Apex Court has laid down the gui del i nes for
appreci ation of evidence as under
" Even at this stage we may rem nd ourselves of a
necessary social perspective in crimnal cases
whi ch suffers from insufficient forensic
appreci ati on. The dangers of exagger at ed
devotion to the rule of benefit of doubt at the
expenses of social defence and to the soothing
sentinment that all acquittals are always good
regardless of justice to the victim and the
conmunity, demand special in the contenporary
context of escalating crime and escape. The
judicial instrunent has a public accountability.
The cherished principles or golden thread of
proof beyond reasonabl e doubt which runs two; the



web of our [ aw should not be stretched norbidly
to enbrace every hunch, hesitancy and degree of
doubt. The excessive solicitude reflected in the
attitude that a thousand guilty men nmay go but
one innocent martyr shall not suffer is a false
dil emma. Only reasonabl e doubts belong to the

accused. QO herwise any practical system of
justice will then break down and | ose credibility
with the conmunity. The evil of acquitting a

guilty person lightheartedly as a | earned aut hor
has sapiently observed goes nuch beyond the
sinmple fact punished. If unneritted acquittals
beconme general, they tend to lead to a cynica
di sregard of the law, and this in turn leads to a
public denand for harsher |legal presunptions
against indicated 'persons' and nore severe
puni shnment to those who are found guilty. Thus
too frequent acquittals of the guilty may lead to
a ferocious penal law, eventually eroding the
judicial protection of the guiltiness. For al

these reason is it true to say, wth Viscount
Simen, that " a mscarriage of justice may arise
fromthe acquittal for the guilty no less than
from the conviction of the innocent In short our
jurisprudential enthusiasmfor presuned i nnocence
nmust be noderated by the pragmatic need to make
crimnal justice potent and realistic. A balance
has to be struck bet ween chasing chance
possibilities as good enough to set t he
del i nquent free and chopping the Ilogic of
preponderant probability to puni sh nmar gi na

i nnocents. "
8. Wile it is necessary that proof beyond
reasonabl e doubt shoul d be adduced in all crimnal cases,
it is not necessary that it should be perfect. Pr oof

beyond reasonable doubt is a guideline, not a fetish and
guilty man cannot get away with it because truth suffers
sone infirmty when projected through hunman processes.
Judi cial quest for perfect proof often accounts for
police presentation of fool-proof concoction.(see |Inder
Singh & anor. vs. State AIR 1978 SC 1991.) In the case
of K. Copal Reddy vs. State of Andhra Pradesh AIR 1979
SC 387 the apex court has quoted wth approval the
following observation of Lord Denning in Mller vs.
M nistry of Pensions 1947 2 ALL ER 372
" Proof beyond a reasonabl e doubt does not nmean
proof beyond a shadow of doubt. The |aw would
fail to protect the commnity if it admtted
fanciful possibilities to deflect the course of



justice. If the evidence is so strong against a
man as to leave only a renpte possibility in his
favour, which can be disnissed with the sentence
of course it is possible but not in the |east
probable , the case is proved beyond reasonable
doubt, but nothing short of that will suffice"

Therefore, bearing this aspect regarding proving the case
of reasonabl e doubt we proceed to consider the evidence
on record along with the subnissions made by M. Barot.

9. Admittedly the victim Shilpaben has nmet wth
deat h due to severe burns sustained on 11.2.88 at about 8
p. m It is also not in dispute that she had received
burns in her house and at that time in the house there
was nobody else except the present accused along with
Shipla. The burns injury sustained by her could be
ei ther accidental or suicidal or homicidal. Fromthe
panchnama of the scene of offence as well as from the
report of the Forensic Science Laboratory it is quite
clear that kerosene was found on the clothes of Shiplaben
and at the spot where she was found in a burn condition
A stove was al so found at the spot where she was found in
the burnt condition but the stove was in a fit and good

condition. It was not exploded though it was found enmpty
on account of taking out kerosene fromthe tank of the
st ove. It is also very pertinent to note at this stage

that at the scene of offence, besides the stove no other
utensils wused for cooking any food or any half cooked
food were found. Therefore, in the circunstances the
burns in question could not be accidental. As the stove
has not expl oded and as kerosene was found on the half
burnt clothes and inner clothes of Shil paben and as there
was also snell of kerosene found on the quilt used in
extinguishing the fire of Shilpaben by putting quilt on
her, the possibility of Shilpaben sustaining burns on
account of accident is totally ruled out. It was fairly
conceded before wus by M. Barot that the burns in
guesti on could not be accidental

10. Therefore, now two possibilities are renaining
firstly ,as to whether the burns in question were

sui ci dal or secondly whether they are homcidal. The
prosecution has cone with a case that the burns in
guestion were homicidal. |In order to prove its case that

the burns in question were hom cidal the prosecution has
relied upon the dying declaration of Shilpaben. The
dyi ng declaration of Shi | paben consi sts of ora



declaration nade by her to p.w. 5 Arunbhai her father

p.w. 4 Kantaben her nother and p.w 15 Kanti bha
Daxi ni . Besi des t he oral dying declaration the
prosecution has also relied upon her dying declaration
witten down by p.w. 2 Yohashwa WIIliam executive
magi strate and p.w 16 the police officer Devjibha
Kanti bhai Bava. It is settled law that truthful and

reliable dying declaration made can formthe sole basis
of conviction even if it is not corroborated. But the
court must be satisfied that the declaration is truthful
Reliability of a dying declaration should be subject to
the close scrutiny considering that it was made in the
absence of the accused who had no opportunity to test its
veracity on cross exam nation. In examning the dying
declaration, it is always necessary to see whether it is
"touched up" or tutored one or inspired by feeling of
enmty and ill wll. It is true that while suffering
with severe pain fromburn injuries deceased m ght not be
willing to nake a fal se declaration but it is not unusua
for even persons suffering fromgreat pain and being on
the verge of death gave last blowto their enemes. But
once it is found by the court that the dying declaration
was truthful version as to the circunstances of the death
and the assaults on the victim there is no question of
further corroboration. Dying declaration cannot be
i gnored when crucial facts are found in it. It cannot be
ignored nmerely on the ground that it did not include any
statement as to how the accused received injury (State of
Mahar ashtra vs. Kri shnanurti AIR 1981 SC 617).
Therefore, bearing this aspect in mnd regarding the
dyi ng decl aration, we proceed to consider the evidence of
dyi ng decl aration produced by the prosecution in this
case.

11. P.W 2 Yahoshwa WIliamthe executive nagistrate

has deposed at exh. 17 as to how he recorded the dying
declaration. Now if his evidence is considered, then it
would be quite clear that he had proceeded to record the
dyi ng decl aration after ascertaining from the nedica
officer regarding the fit nental condition of Shil paben
to make a statement. He has al so deposed that when the
said dying declaration was recorded he had taken all the
pre cautions to see that no relation or police officer
remain present near as well as in the vicinity of the
deceased. The dying declaration recorded by him is in

the question and answer form. |In the dying declaration
Shi | paben has given clear and cogent replies to his
guesti on. Wien she was asked to narrate about the

i nci dent she has stated as under



"After drinking my husband canme at hone in the

eveni ng. There was hot exchange or words between
nme and ny husband and nmy husband got aggressive
and poured on ne kerosene fromthe stove and set
ne abl aze. The door of the house was got cl osed
and after 10 minutes it was opened and as | was
shouting, owner of the house and ot her nei ghbours
rushed there and quilts were thrown on ne and
t hereafter Dakshini Dada brought nme at the
hospital ."

That shows that she has given a very brief statement.
Said statenment is al so clear and cogent. If the cross
exam nation of the executive magistrate is seen then it
is very difficult to hold that said dying declaration
made by Shil paben was not voluntary one. No doubt it was
asked in the cross exam nation of executive magistrate in
para 9 that in one case in which he was exam ned as a
wi tness for the purpose of proving the dying declaration
the Public Prosecutor had asked perm ssion for his cross
exam nation and he was cross exam ned. Now on the
strength of the said admission given by him M. Barot
| earned advocate for the appellant urged before us that
hi s evi dence shoul d be di scarded and the dying
decl aration recorded by himshould not be accepted. It
must be nentioned here that <certified copy of his
deposition in which he was cross exanined was not
produced on record. Merely because he was permitted to
cross examined it could not be said that he was decl ared
as hostile. It is also not clear as to whether in that
case al so evidence of said witness was rejected by the
sessi ons court or not. Merely because the public
prosecutor seeks permission to Cross exam ne t he
prosecuti on witness on certain aspect and that perm ssion
is granted to the public prosecutor, the witness could
not be elaborated to be fal se or unbel i evabl e.
Therefore, in the circunstances we are unable to accept
the claimof M. Barot that the evidence of this witness
should be discarded and that the dying declaration
recorded by himshoul d be rejected.

12. Before recording of this dying declaration at

exh. 18 by executive nmmgistrate when Shilpabven was
brought to the burns ward, the doctor incharge of the
ward p. w. 10 Dr.Manish Patel had taken down from her
hi story about the injuries sustained by her and the
history which he has recorded in the said case paper, it
is recorded as under after noting that the patient was
qui te consci ous and wel



Therefore, that history of burns given by her when she
was admitted in the award gives necessary corroboration
and support to the dying declaration at exh.18. After
recording the said dying declaration exh. 18 p.w.
executive magistrate, the police had also recorded her
dying declaration by way of recording her statenent u/s

161 Cr.P.C and in her dying declaration she has
repeated the same story which was narrated by her before
t he executive nmagistrate. It is urged before us by M.

Barot that 1in the said statement recorded by the police
u/'s 161 Cr.P.C. Shil paben has not named her husband as
one of the person who had nade attenpts to extinguish the
fire on her by putting quilts on her though that fact has
been deposed by Mashkumar son of the | andlord and other
persons and therefore, be contended before us that she
was not naking true disclosure. It is true that fromthe
evi dence of Mheshkumar, it is quite clear that present
appel l ant al so nade efforts to extinguish the fire on her
by putting quilts on her body but it is also an adnmitted
fact that Maheshkumar had also nmade an attenpt to
extinguish the fire on her body by putting quilts on her
body,. Therefore, in the circunstances if she has stated
in the statenent only the name of Maheshkumar and if she
did not nmake any reference about her husband it could not
be said that her dying declaration is not truthful
Merely because she does not give details and nanes of the
persons made efforts to extinguish the fire on her, the
dyi ng declaration could not be said to be untruthful

13. The three prosecution wtnesses Vviz. p.w 5

Arunbhai, p.w. 14 Kantaben and p.w. 15 Kantilal have
al so deposed that when they had asked the deceased
Shi | paben as to how she has sustained the burn injuries
she had told each of themthat kerosene fromthe stove
was sprinkled on her by her husband and he had set fire
to her. No doubt all the three witnesses are related to
Shi | paben but nmerely because they are rel ated to
Shi | paben there evidence could not be rejected. Qut of
these 3 witnesses p.w.. 14 Kantaben has stated that she
she had gone to the hospital near the bed of Shil paben
present accused was there and when she first asked
Shil paben as to what had happened the accused had told
her that there was quarrel between him and his wife.
Then Shil paben narrated the incident as to how her

husband had set fire to her. The disclosure of the
incident by referring as-Jamai son-in-law of Kantaben is
qui te natural. Presence of kerosene on half Dburnt

cl othes of Shilpaben ,snmell on the quilt which were used



for extinguishing the fire on Shil paben, the finding of
an enpty stove at the place where Shil paben was found in
burnt condition and smell of kerosene in the room when
the panaches had gone to prepare the panchnama of the
scene of offence give necessary support and corroboration
to the version of Shil paben. The nost inportant and
crucial circunstance which is giving support to her
version is that when present accused was arrested by the
police on that night, the police had found kerosene spots
on his shirt and pants and therefore, they were seized
and were attached under a panchnana. Thereafter the
shirt and pant of the accused were sent to the chemnica
anal yser for his analysis and report and the chenica
anal yser has found presence of kerosene on both of them
Presence of kerosene on his shirt and pants supports the
cl ai m of Shil paben that she was caught by her husband and
he had sprinkled kerosene fromthe stove. The version
given by the accused in his statenent under section 313
is that he had gone fast asleep in the roomand got up
when he felt heat in the roomand at that tine he found
his wife in flanes and the room was cl osed and therefore,
he attenpted to extinguish the fire by putting quilts.
But if the said version given by himwas true and correct
then there woul d not have been any kerosene on his shirt
and pant. Presence of kerosene on his shirt and pant
gi ves necessary support and corroboration to the dying
decl arati on of Shil paben

14. M. Barot |earned advocate for the appellant has

further wurged before us that the executive magistrate
Yahoshwa Wl liam has stated in his cross exam nation that
the police officer was interrogating t he deceased
Shi | paben, . That shows that the police had recorded her
statement before the dying declaration was recorded by
the executive nagistrate. Said statenent of Shilpaben is
suppressed by the prosecution and therefore, the dying
decl aration should not be accepted. But if the cross
exam nati on of sai d executive magistrate is read
carefully and minutely then it would be quite clear that
he nowhere states that the police officer who was talking
with the deceased Shil paben was reducing in witing his
interrogation or statenment of Shilpaben. On the contrary
in the cross exam nation by the | earned advocate for the
accused in para 10 said witness has categorically stated
that PSI Vatalia had not recorded the statenment of
Shi | paben. Not only that but PSI Vatalia has also
clearly stated that he had not recorded any statenent of
Shi | paben before the dying declaration was recorded by
executive magistrate. Neither the executive nmgistrate
nor any other w tnesses had made any positive statenent
that before recording the dying declaration by executive



magi strate the police had recorded any statenment in
witing by the deceased Shil paben. Not only that there
is also no such positive statenent by any other w tness
and there are no circunstances brought on record in the
evidence of any of the witnesses for holding that before
recording of the dying declaration, any statenent of
Shi | paben was recorded by the police. Therefore, in the
circunmstances it is not possible to accept the contention
of M.Barot that failure of the prosecution to produce
said statenent should result in the rejecting of the
dyi ng decl arati on.

15. The next circunstance on which M. Bar ot
vehemently urge before us is that Dr. Satish Pandya
recorded the history regarding the burns in the case
paper and as per the said history Shil paben was cooki ng
curry on the stove and she got wup in order to take
masalas to put the same in the curry, accidentally the
| ower end of her saree caught fire. This docunment of Dr.
Pandya is not relied upon by the prosecution in order to
prove its case against the present appellant. But if the
history of burns recorded by himis considered then it
woul d be quite clear that said history was given by a
male person in view of the statenent recorded by him
Fromthe case papers on record it would be quite clear
that present appellant had gone to the hospital wth
Shi | paben. His signature is also obtained on the case
paper maintained in the burns ward after inform ng him
that condition of his wife was very serious. It is
pertinent to note that fromthe oral evidence of either
Maheshkumar or Shil paben's father or nother or Daxin
Dada it has not cone on record that Shil paben was taken
to OPD Energency ward and there she was questioned
regardi ng burns by Dr. Pandya. Fromthe version given
by the accused in the statement under section 313
Cr.P.C.as well as fromthe circunstances on record it is
quite clear that the burns in question could not be at
all accidental. Hi story recorded by Dr. Pandya is thus
not only incorrect but is also false. Therefore, in the
circunmst ances because of the said incorrect and false
history it is not possible for us to reject the dying
decl aration. M. Barot urged before us that said
history recorded by Dr, Pandya nust have been nmade by
deceased Shil paben but we are wunable to accept that
contention of him principally on two grounds (1) that
the history recorded by himshows that the history was
given by a male person and no other wtness has spoken
about Dr. Pandya recording said history in his/her
presence. M. Barot has vehenently urged before ius
that false history is given by Shil paben and consequently
her dying declaration inplicating present accused shoul d



not be accepted but we are unable to accept that
contention of him

16. It is vehemently argued on behalf of the

appel lant that p.w. 15 Kantilal Dakshini being a Police
Oficer and being interested in the deceased has fal sely
inmplicated the appellant in this case by false dying

decl arati on. But we are unable to accept the subm ssion
of M. Barot as we are unable to find any material to
support that contention. The material on record does
show that the said witness had any concern as well as
control over the investigation. It also does not
di scl ose that he had taken any | eading part or taking any
undue interest in any aspect of investigation. It also

does not disclose that he had avail ed of any opportunity
to tutor the deceased or influence the deceased before
she nmade dyi ng declaration

17. Therefore in view of the above consideration we
hold that the evidence of dying declaration led by the
prosecution has been rightly accepted by the |earned
AddI . Sessi ons Judge and we do not find any reason to
reject the sane. Therefore, in view of such dying
declaration it 1is quite obvious that the burns in
guesti on are hom ci dal one.

18. After having conme to the positive conclusion that

the burns in question are homicidal it is but natural to
reject the version given by the accused .As per the
version given by the accused the burns in question could

be sui cidal. At the out set it must be stated that the
marri age between the appellant and Shil paben had taken
pl ace about 8 nobnths ago. No doubt it has conme in

evi dence that both the appellant and his nother were
torturing Shil paben for dowy. Their evidence as well as
statement of the accused clearly shows that because of
the said grievance nade by Shil paben, Shil paben and the
appel l ant started staying separately. The house taken by
Shi | paben for separate residence for her and her husband
was near her parental house. If «cross examnation of
Shi | paben's parents as well as p.w. 15 Daxini Dada are
considered then it would be quite clear that from their
cross exam nation no material is brought out to indicate
t hat Shil paben was fed up with her Ilife or wth the
accused and that she had either indicated or expresseded
to put an and to her life. She was married hardly about
8 nmonths back and when she was living separately and was
trying to make i nprovenent in the behavior and conduct of
her husband it is not at all likely that she would try to
end her life nore particularly in view of the fact that
Shi | paben was not an educated girl and is not shown to be



of assertive or dominating nature . Now apart fromthis
that circunstance that kerosene spots were found on the
pants and shirt of the present accused at the time of his
arrest panchnama as well by the chenical analyser in the
FSL test the version put up by the accused that he was
fast asleep and did not know how there was fire to
Shi | paben coul d not be at all believed and accepted and
presence of kerosene on his pant and shirt supports
clearly the claimof Shilpaben that her husband caught
hold of her and took kerosene from the stove and
sprinkl ed kerosene on her and set fire to her clothes.
It is very pertinent to note that there was no burn on
any part of his clothes. Therefore, in the above
consideration we hold that the version put up by the
accused regarding suicidal burns is not at all believable
and will have to be rejected.

19. Thus we hold that the appellant has been rightly
held guilty by the trial Court. W therefore hold
present appeal will have to due di sm ssed and accordingly
the appeal is disnmssed. The order of conviction and
sentence passed by the Trial Court is maintained and
confirmed. The appellant be inforned about the decision
of this appeal through the jail authorities.

(N. J. Pandya. J)

(S.D. Pandit.J)



