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ORAL JUDGEMENT

By means of filing this appeal under Section 378

of the Code of Crininal Procedure, 1973, the State of
CGuj arat has chal | enged judgnment and order dated April 30,
1985, rendered by the learned Judicial Magistrate (First
G ass), Lakhatar, in Criminal Case No.64 of 1983, whereby
t he | ear ned Judi ci al Magi strate acquitted t he
respondent s- accused fromthe charges framed agai nst them
for the offences puni shabl e under Sections 147, 148, 149,
323, 324, 326 of the Indian Penal Code.

As per the prosecution case, on August 4,1982, at

about 7 p.m on the highway, near village O ak, when the
procession was taken out on the occasion of Baldev
festival, stones were pelted at the said procession, due
to which, the conplainant and other w tnesses sustained
injuries. It is the prosecution case that, thereafter
the respondents, armed with deadly weapons, attacked the
conpl ainant's side, and caused injuries to the w tnesses.
The injured witnesses were taken to the hospital for
treatment where they were adnmitted as indoor patients. A



conplaint cane to be lodged in the Lakhatar Police
Station against the respondents-accused. M . Par mar
Police Sub-Inspector of Lakhatar Police Station, carried
out investigation and filed chargesheet, for the offences
puni shabl e under Sections 147, 148, 149,323, 324, 326 of
the Indian Penal Code, against the respondents, in the
court of the learned Judicial Mugistrate (First dass),
Lakhatar, which was registered as Crimnal Case No. 64 of
1983.

The | earned Judicial Mgistrate framed necessary
charge (Exh.11) against the respondents. The charge was

read over and explained to the respondents. The
respondents did not plead guilty to the charge and
clained to be tried. Therefore, the prosecution, in

support of its case, exam ned the injured wtnesses as
wel |l as the nedical officers who had treated the injured
Wi t nesses. After recording of evidence of prosecution
Wi t nesses was over, further statenents of the respondents
were recorded under Section 313 of the Code of Crimna
Procedure, 1973. In their statements, the respondents
deni ed the case of the prosecution

On appreciation of the evidence led by the
prosecution, the learned Judicial Magistrate acquitted
the respondents by the inmpugned judgnent, giving rise to
t he present appeal

M. L.R Pujari, | ear ned Addi ti onal Public

Prosecutor, has taken nme through the oral as well as
docunentary evi dence produced on the record of the case.
The learned APP subnitted that the |earned Judicial
Magi strate has erred in not relying upon the ora

testinmony of the injured witnesses. It is submtted that
t he evidence of witnesses was corroborated by the nedica
officers who had treated them The | earned APP has

argued that the respondents had formed an unlawf ul
assenbly and were arnmed wth deadly weapons and, with
deliberate attenpt to cause injuries on the wtnesses,
had assaul ted them

In nmy view, there is no substance in any of the

contentions urged by the learned Additional Public
Prosecutor. Fromthe evidence produced on the record, it
appears that the incident in question had started due to
pelting of stones by sone mscreants. Respondent No.1
had hinsel f sustained injuries and was admtted in Shri
Mahat ma Gandhi Smarak Hospital, Surendrangar. The injury
certificate (Exh.66) shows that respondent No.l1 was
admtted in the said hospital on August 4, 1982 and was
di scharged on August 16, 1982. Simlarly, injury



certificate (Exh.67) shows t hat r espondent No. 2,
Nanj i bhai Laljibhai, had also sustained injuries during
the course of the incident and was admitted in the said
hospital on August 4,1982 and di scharged on August 13,
1982. Injury certificate (Exh.73) shows that respondent
No. 4, Naran Lakhubhai, had al so sustained injuries in the
said incident and was adnitted in the said hospital on
August 4, 1982 and discharged on August 11, 1982.
Respondent No.5, Arjanbhai Lakhabhai, was al so adnitted
inthe said hospital as per the injury certificate
Exh. 68, and had renmined as indoor patient in the said
hospital for ten days. Respondent No.6, Sanjuben, had
also sustained injuries and had renmmined as indoor
patient from August 4, 1982 to August 13, 1982 as per the
certificate Exh.76. Simlarly, injury certificate
(Exh.71) shows that respondent No.8, Shiva Laghra, had
remained in the said hospital for two days due to the
injuries sustained by him in the incident. The entire
evi dence on record establishes that, due to pelting of
stones at the procession, there was a free fight between
the conplainant's side and the respondents and, in that
free fight, the injuries caused to the eye-w tnesses were
possible by pelting of stones. There is no cogent and
reliable evidence on the record to suggest that the said
injuries were caused by the respondents. |In ny opinion
t he prosecution has tried to conceal the real genesis of
t he case. The investigation carried out by Police
Sub- I nspector, M. Parmar, in high-handedness, also
casts serious doubts in the nmind of this Court about the
genui neness of the prosecution story. There are many
contradictions, om ssi ons and i mprovenents in the
evidence of the prosecution wtnesses which creates
serious doubt about the occurrence of the incident as

narrated by the prosecution. VWere genesis of the
prosecution case is doubtful, benefit of doubt nust go in
favour of t he respondents. The |learned Judicial
Magi strate has, in his judgnent, given cogent and

convi nci ng reasons in acquitting the respondents.

This is an acquittal appeal in which the court

woul d be slowto interfere with the order of acquittal
Infirmties in the prosecution case go to the root of the
matter and strike a vital blow on the prosecution case.
In such a case, it would not be safe to interfere wth
t he order of acquittal nore particularly when the
evidence has not inspired confidence of the |earned
Judicial Magistrate who had an advantage of observing
deneanour of witness. On overall appreci ation of
evidence, | am satisfied that there is no infirmty in
t he reasons assigned by the | earned Judicial WMagistrate



for acquitting the respondents. Suffice it to say that
the | earned Judicial Magistrate has given cogent and
convi nci ng reasons for acquitting the respondents and the
| ear ned Additional Public Prosecutor has failed to
dislodge the reasons given by the learned Judicial
Magi strate in order to convince nme to take the view
contrary to the one already taken by the | earned Judici al
Magi strate. Therefore, the acquittal appeal deserves to
be rejected.

For the foregoing reasons, the appeal fails and

is hereby disnmissed. Middamal articles be destroyed in
terns of the directions contained in the inmpugned
j udgrment and order of the | earned Judicial Magistrate.
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