IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 1561 of 1997

For Approval and Signature:

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?
1to5No

NARESHBHAI NAG NBHAI PATEL
Ver sus
COWM SSI ONER COF POLI CE

Appear ance:
M5 DR KACHHAVAH for Petitioner
M. LR Punari, AGP for Respondent No. 1, 2, 3

CORAM : MR JUSTICE M S. PARI KH
Dat e of decision: 30/04/97

ORAL JUDGEMENT

1.In this petition wunder Article 226 of t he

Constitution of India the petitioner-detenu has
chal | enged the detention order dated 27/01/1997 rendered
by the respondent no.1 u/S. 3(1) of the G@ujarat

Prevention of Anti-Social Activities Act, 1985 (Act No.
16 of 1985) (for short 'the PASA Act').



2. The grounds on which the inpugned order of
detention is passed have been annexed with the petition
at Annexur e- B. They inter-alia indicate that the
petitioner has been carrying on crimnal and anti-socia
activities of transporting and selling country |iquor and
two prohibition cases of 1996 and one of 1995 have been
registered in Umara and Athwalines police stations
agai nst the petitioner under the provisions of the Bonmbay
Prohi bition Act.

3. It has been recited that the petitioner's
anti-social activities tend to obstruct the naintenance
of public order and in support of the said conclusion
statements of three w tnesses have been relied upon

4. The statenments of the w tnesses spoke about the
incidents of threatening and beating concerned witnesses
by the petitioner with the aid of his associates and
creating atnosphere of fear anpbngst the people collected
t here.

5.1t is on the basis of the aforesaid cases and the
incidents that the detaining authority has passed the
i mpugned order of detention stanping the petitioner as
"boot -1 egger' under sec. 2(b) of the PASA Act.

6. | have heard the |learned advocate for the

petitioner and the Ld. A GP. for the State. The
| ear ned advocate for petitioner has challenged the
i mpugned order of detention on nunber of grounds
inter-alia on the ground that there is no material to
i ndicate that the detenu's conduct would show that he is
habitually engaged in the anti-social activities, which
can be said to be prejudicial to the rmaintenance of

public order. This is a case of individual incidents
affecting law and order and in the facts of the case
woul d not anount to leading to a conclusion that the sane
woul d affect public order. Reliance has been placed on
the decision of the Apex Court in the case of Mistakm ya
Jabbarm ya Shaikh v. MM Mehta, CP. reported in 1995
(2) GL.R p.1268. 1In that decision the Apex Court
referred to two earlier decisions in the case of Arun
Ghosh v. State of West Bengal reported in 1970 (1) SCC
98 and Piyush Kantilal Mehta v. Conm ssioner of Police,
reported in 1989 Suppl. (1) SCC 322. In Piyush Kantil al
Mehta's case (supra) it was mmde clear that nerely
because a detenu was a boot-legger within the neani ng of
sec. 2(b) of the PASA Act he could not have been
preventively detained on that basis. The enphasis was



with respect to whether his activities as a boot-Iegger
woul d adversely affect the maintenance of public order

7.1n reply, learned AAGP. has nmade reference to

an earlier decision of the Suprene Court in the case of
M's. Harpreet Kaur Harvinder Singh Bedi V. State of
Maharashtra & anr. reported in AIR 1992 SC 979.

8.In ny opinion, Mistakniya' s case (supra) would
apply to the facts of this case particularly since this
is essentially a case of individual incidents dealing
with | aw and order. Hence, follow ng order is passed :-

The i mpugned order of detention is hereby quashed

and set aside. The petitioner - det enu
Nar eshbhai Nagi nbhai Patel shall be forthwith set
at liberty, if heis not required to be detained
in any other case. Rul e made absol ute

accordi ngly.
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