IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 6097 of 1983

For Approval and Signature:

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?
JK PANDYA
Ver sus

STATE OF GUIJARAT
Appear ance:
MR PV HATHI for Petitioner
M5 SI DDHI TALATI for Respondents

CORAM : MR JUSTI CE S. K. KESHOTE
Dat e of decision: 31/07/97

ORAL JUDGEMENT
Heard the | earned counsel for the parties.

2. The petitioner now Senior Cerk in the office of

the Director of Land Records & Settlement Conmi ssioner
Gujarat State at Ahnedabad, filed this special civil
application and prayer has been nade for quashi ng and
setting aside of the order dated 17th Septenber, 1983, so
far as it excludes the petitioner frompronotion to the



hi gher post in the cadre of Sr. C erk which was a

schedul ed post of Cass-II1l and for further promotion to
the next higher post fromthe deened date on which Shri
V. D. Thakker was pronoted with al | consequenti al
benefits which follow therefrom So the petitioner
prayed for giving himthe promotion to the post of Sr

Clerk then Shi r ast edar, Head Clerk etc. in the
departrment. In view of the subsequent devel opnents which

have taken place during the pendency of this special
civil application, it is not now necessary for me to give
out all the facts in detail

3.1t is not in dispute that pronotions to the other

Class-111 posts carrying higher pay scal e woul d have been
made only from the persons who have passed the Land
Records Quali fying Exam nati on. The petitioner

admttedly passed the aforesaid exam nation in Novenber,
1980. The persons who have not passed t he sai d
exam nation were given the pronotion and the petitioner
made a grievance that those should be reverted and he
shoul d be given pronotion to the next higher post.

4. This wit petition has been anended by the
petitioner two times and subsequent events which have
t aken pl ace have been brought on record. Under the order
dated 19th May, 1995, the petitioner was given the
pronotion on the post of Sr. Cerk fromdeened date of
22-7-1981. Under the order of the sane date, one Shri
Y.N. Vaidya has al so been pronoted to the post of Sr
Clerk with deened date of 4-9-1982. Shri Y.N Vaidya
has further been pronoted under the sane order on the
next hi gher post of Shirastedar with deened date of 17th
Septenber, 1983. These pronotions have been nmade, as it
cones out from these orders, in conpliance of the
j udgrment rendered by the GQujarat Cvil Services Tribuna
at Gandhi nagar in Appeals No. 84/81, 239/87 and 250/ 87.

5. The grievance of the petitioner is that though in

the case of other persons who were given the deened date
of promotion on the post of Sr. Cerk later in point of
tinme than the petitioner, have been given further
promotions, but his case was not considered for further
pronoti on on the pretext that this special civil
application is pending.

6. The respondents have admitted that the petitioner

has been given the deened date of pronmotion in the cadre
of Sr. Cderk. They have also admtted that another
person Shri Y.N  Vaidya has further been given pronotion
on the post of Shirastedar from 17th Septenber, 1983.
Reply to the anended wit petition has been filed and



curiously enough therein the respondents have not given
out why the case of the petitioner has not been
considered for pronotion to the next higher post of
Shirastedar with reference to the date from which Shri
Y.N. Vaidya was given pronotion.

7. In Para No. 11 of the reply, the respondents have

come up wth a case that according to the Government
Noti fication, Revenue Depart nent, No. GHM
184/ 197/ M EXM 1083/ 34289-H dated 29-8-1984 the post of
Sr. Cerk is considered a subordinate post instead of a
schedul ed post. However, if it is taken to be so, the
fact remmins that Shri Y.N Vaidya was given pronotion on
the post of Shirastedar we.f. 17th Septenber, 1983 on
which date the post of Sr. Clerk was certainly a
schedul ed post. The respondents have given out that the
claimof the petitioner for deenmed date of pronpbtion to
t he post of Shirastedar after deemed date of pronotion to
the post of Sr. Cderk could be considered only after he
is regularly appointed as Shirastedar. It has further
been stated that the petitioner does not presently hold
t he post of Shirastedar, so the question of giving the
deened date of pronotion does not arise. This is wholly
arbitrary defence given by the respondents. It is not
the case that the claim of the petitioner has been
considered for promotion to the next higher post of
Shirastedar from deened date and he was not found
suitable. Fromthe aforesaid defence, it is a case now
on which there is no doubt that the case of the
petitioner for deened date of promotion on the post of
Shirastedar after giving deened date of pronotion on the
post of Sr. Clerk has not been considered.

8. The next defence taken by the respondents is that

the petitioner was not due for consi deration for
promotion to the post of Shirastedar prior to 1-9-1989,
is a perverse defence. Wen Vaidya who has been given
the promotion on the post of Sr. Cderk later in point of
time than the petitioner, has been given pronotion to the
next hi gher post of Shirastedar from deenmed date what for
this claim of the petitioner was not considered is
unreplied. The consideration of the case of petitioner
for promotion in the year 1989 and the decision taken to
keep his result in sealed cover is hardly of any
rel evance in the present case. The claim of the
petitioner for pronotion to the next higher post on the
basis of deened date of pronotion to the post of Sr

Clerk and with reference to the fact that other person

Shri  Vaidya has been given pronmotion to the next higher
post from deened date has to be considered, which has not
been done in the present case.



9. In the result, this special civil application is

di sposed of wth the direction to the respondents to
consi der the case of the petitioner for pronotion to the
next higher post of Shirastedar with reference to the
deenmed date of his pronotional post of Sr. Cerk and
deenmed date of pronotion of Shri Vaidya on the post of
Shirastedar i.e. 17th Septenber, 1983 and in case he is
found suitable for promotion to the said post then he
shall be entitled for all the consequential benefits
which follow therefrom This special civil application
and Rule therein stand di sposed of in the aforesaid terns
with no order as to costs.
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