IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL ClI VIL APPLI CATI ON No 5828 of 1988

For Approval and Signature:

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?

K CMSHRA & ANR
Ver sus
ONGC

Appear ance:
MR ARUN H MEHTA for Petitioners
M5 VASUBEN P SHAH, Sr. Adv., assisted by
M5 KG BRAHVBHATT, for Respondent No.1l & 2
MR SHALI N MEHTA for Respondent No. 4

CORAM : MR JUSTI CE S. K. KESHOTE
Dat e of decision: 29/08/97

ORAL JUDGVENT

#. Two petitioners who were working as Chargeman at
the relevant tinme in the G|l & Natural Gas Conmm ssion
("ONGC' for short), Production Departnent, filed this
Special CGvil Application in representative capacity.
This Court, on 1st March 1989, granted leave to the



petitioners to file this petition in representative
capacity.

#. The facts of the case briefly stated are as
under :
The respondent No.1-ONGC is a statutory Corporation. It

is an instrunmentality of the Union of India and is
therefore, a State within the neaning of Article 12 of
the Constitution of India, on which there is no dispute.
The recruitnent and ot her service conditions of the ONGC
are regul ated under the regulations framed in exercise of
powers as conferred upon it by Section 32 of the Gl and
Nat ural Gas Conmm ssion Act, 1959. It is not in dispute
t hat promoti on to the post of Assistant Engineer

(Production) is provided fromtwo sources, i.e. fromthe
post of Junior Engineer (Production) and Char geman
(Production), in the ratio of 1:1. It is also not in

di spute between the parties that the eligibility for
pronmotion fromthe post of Chargenan (Production) to the
post of Assistant Engineer (Production) is six years

experi ence, whereas the eligibility for pronmotion to the
said post fromthe post of Junior Engineer (Production)
is four vyears' experience on that post. The parties are
al so not on issue on the point that the post of Chargenan
has to be filled in 100% by pronotions fromthe post of
Assi stant Technician which post in turn has to be filled
in again in 100% by pronotion. So, even the persons
havi ng non engi neering qualifications can be pronoted to
t he post of Chargeman. The post of Junior Engineer, on
the other hand, has to be filled in 100% by direct
recruitnent and the mninmumqualification for recruitnment
on this post is D ploma in the concerned discipline.
Anot her fact on which there is no dispute is that the pay
scale for the post of Chargenan is |lower than the pay
scal e prescribed for the post of Junior Engineers. These
facts are clearly borne out from the Special Gvil
Application itself as given out on page No.5 thereof.

#. The dispute has arisen when the ONGC enunciated a
policy known as Policy for Relieving Against Stagnation

hereinafter referred to as “policy'. Admittedly this
policy has been formul ated pursuant to the menmorandum of
settl enent. A copy of this policy has been produced on

record of this Specail Cvil Application as annexure “C .

#. So as per this policy, those Chargenen and Juni or
Engi neers who have conpl eted 22 years' total service as
well as one year service in the cadre concerned, were

eligible for fitment to the post of Assistant Engineer
Certain relaxation has been provided in the contingency
and one of that is where the senior has not conpleted 22



years service and a junior has conpleted the sane, then
this restriction of qualification has been relaxed.
Therefore, the petitioners, i.e. Chargenmen as well as
the Juni or Engineers who acquired the eligibility as
provi ded under the policy have been given fitnment in the
cadre of Assistant Engineer. But the Junior Engineers
were en-bl ock put senior to the Chargenen in the cadre of
Assistant Engineer in the seniority which gave rise to
this Specail Civil Application by the persons belonging
to the category of Chargenen.

#. The |learned counsel for petitioners contended that
the seniority in the cadre of Assi st ant Engi neer
(Production) should have been wth reference to the
continuous length of service and not as it has been done
by giving en-block seniority irrespective of the length
of service which has been put by Juni or Engi neers.

#. On the other hand, the |earned counsel for the ONGC,
Ms. V. P. Shah, Sr. Advocat e, assi sted by Ms. Kal pana
Brahnbhatt, contended that the Conmmi ssion has not acted
arbitrarily in giving seniority to the Junior Engi neers
above the Chargenen. The length of seniority no doubt
may be one of the considerations but it is not the only
consideration. Seniority has been given to this category
of persons by taking into consideration the facts, viz.
(1) t he Juni or Engi neers are having engineering
qualifications, (ii) the pay scale on the post of Junior
Engi neer is much higher than the pay scale on the post of
Chargenmen, (iii) the eligibility criteria for pronotion
to the post of Assistant Engineer in the regular channe
of pronmotion is also different, and (iv) the Junior
Engineer only requires four vyears' experi ence for
prombtion to the post of Assistant Engi neer whereas the
Chargeman has to put six years' service before acquiring
the eligibility for pronotion

#. M .Shalin Mehta, |earned counsel for respondent No.4
t hough adopted the argunents advanced by | earned counse

for ONGC, he added one nore argunment to the argunents
aforesaid. M. Mhta contended that substantial nunber of
Chargeren, in fact got the benefit of this policy though
they were not having 22 years' service to their credit.
M. Mehta contended that in all 428 Chargenmen were given
fitnment in the category of Assistant Engineer under the
af oresaid policy out of which only 12 persons were having
22 years' service to their «credit. So, 416 Chargenen
t hough were not having 22 years' service to their credit,
got the benefit of this policy only on the ground that
their juniors have been given fitment in the category of
Assi stant Engineer. So, this is another consideration



which found favour with the ONGC to give en-block
seniority to the Junior Engineers in the category of
Assi st ant Engi neers above Chargenen.

#. | have given ny thoughtful considerations to the
subm ssi ons made by | earned counsel for the parties.

#. | find sufficient merits in the contentions raised by
| earned counsel for ONGC that the Iength of service is
not the only criteria for deternmining the seniority. All
other relevant facts have to be taken into consideration
and then the seniority has to be assigned. | find that
the basis for giving seniority en-block to the Junior
Engi neers above Chargemen in the category of Assistant
Engi neer cannot be said to be arbitrary or perverse. The
fact that the Junior Engineers are the persons possessing
engi neering qualifications cannot be |lost sight of. They
have been appointed after open narket selection, i.e. by
direct recruitnment and in a higher pay scale. A person
who has been given appointment in the higher pay scale,
and for the reason of some policy, he is to be given
fitment in the higher post of pronotion alongwith the
person working in lower pay scale, then it may be a
reasonable and good criteria for giving weightage for
seniority. Equally it is a fact that under t he
regulation, in the regular channel of pronotion, two
different eligibilities are provided for Junior Engi neers
and Chargenen. The Chargenen have to travel nore years
of service to gain eligibility for pronotion to the post
of Assistant Engineers in conparison to Junior Engineers.
So in case while giving benefit of fitnment and
simul taneously fixing the seniority it may al so be one of
the inmportant and good consideration. Lastly, | find
sufficient nerits in the contention of M.Mhta that it
is a case where substantial number of Chargenen got
benefit because they were fortunate enough that some of

their juniors have acquired the qualification and
accordingly were given fitment in the category of
Assi st ant Engi neers. Taking into consideration the
totality of the facts of the case, | do not find any

substance in this Specail Civil Application

##. In the result, this Specail Civil fails and the sane
is therefore di sm ssed. Rul e di scharged. Interim
relief, if any, granted by this Court stands vacated. No
order as to costs.
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