IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATION No 2665 of 1993

For Approval and Signature:

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?
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STATE OF GUIJARAT
Appear ance:
MR AJAY R MEHTA for Petitioner
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CORAM : MR JUSTI CE S. K. KESHOTE
Dat e of decision: 31/07/97

ORAL JUDGEMENT
1. The petitioner challenges by this special civi
application under Articles 226 and 227 of the
Constitution of India the validity, legality and
correctness of the order Annexure "F dated 18/25-3-1991
under which the petitioner was directed to pay the stanp
duty of Rs.7800/- and penalty of Rs.78000/-.

2. The facts of the case are as under:



The petitioner pur chased certain nmovabl e

properties from one Conpany Vviz. Mangsalts Private
Limted by an agreement dated 17th Septenber, 1980 for a
total consideration of Rs.62,500/=. As per the case of
t he petitioner t hat novabl e properties i ncl uded
cupboards, tables, chairs etc. . The agreenent to

purchase the novabl e properties have been filed by the
petitioner on t he record of this special civil
application as annexure "A'. The petitioner stated that
for abundant caution the aforesaid agreenent was | odged
for registration with the Sub Registrar of Docunents,
Val sad in Septenmber, 1980 though no such regi stration was
required of the said docunment as it pertains to sale of
novabl e properties. The petitioner stated that the said
docunent was registered in the year 1980 and after
registration, the sane was given to the petitioner

3. When the respondent No.2 had called upon for the

sai d docunent the petitioner handed over the same out of
good faith and the respondent No.2 has illegally taken
t he possession of the said docunment as per the case of
t he petitioner.

4. Vide letter dated 22-12-1987, annexure "B on the
record of this case, the Sub Registrar O ficer, Valsad,
call ed upon the petitioner to pay the deficit of the
stanp duty of the document nentioned in the subject.
That letter was foll owed by subsequent letters of the Sub
Regi strar, Valsad to the petitioner to pay the deficit of
the stanmp duty of the document. The petitioner replied
on 18th July, 1988 and he agreed to pay the deficit stanp
duty as directed under the notice annexure "B by the Sub
Regi strar. However, the petitioner stated in the special
civil application that the said letter was witten on
i mproper advise and w thout any application of mnd
Thereafter, the petitioner stated that the entire matter
stood at rest and only on 5th Decenber, 1989 i.e. after
a | apse of nearly 9 vyears from the |odging of
regi stration of the docunment, the petitioner received a
show cause notice stating inter-alia that the docunent
was insufficiently stanped and further asked t he
petitioner to show cause as to why ten tinmes penalty
shoul d not be | evied upon the petitioner. This notice
was i ssued by the respondent No.2 to the petitioner. The
petitioner replied to the show cause notice vide his
letter dated 31st January, 1990. After ten nonths
anot her show cause notice dated 15th October, 1990 cane
to be received by the petitioner from the respondent
No. 2. Thereafter, as per the avernents of the
petitioner, the respondent No.2 tine and again have been



i ssuing noti ces. On 4th February, 1991, the petitioner
had approached to the respondent No.2 and handed over the
original duly registered docunent as demanded and applied
for tine. The grievance of the petitioner is that the
respondent No.2 without considering the reply of the
petitioner dated 31st January, 1990 and violating the
principles of natural justice, under its order annexure
"F' dated 25th March, 1991 ordered for the payment of
deficit of stanp duty of Rs.7800/- and penalty thereupon
of Rs.78000/=. The petitioner sent a letter on 4th
March, 1991 through his advocate, but that too has not
been considered by the respondent before passing of the
order annexure TF. Hence, this special civil
application before this Court.

5. The petitioner filed an additional affidavit in

this case on 7th July, 1997 and a zerox copy of the sale
deed No. 2127 has been filed on record of this special
civil application. Fromthis zerox copy of the sale deed
as well as fromannexure "F it comes out that both the
parties have not correctly stated the facts and agreenent
annexure A" which has been filed by the petitioner was
not registered but the regi stered docunent in respect of
which the order inmpugned in this speci al civil
application has been passed is of the sale deed which is
regi stered at No.2127 on 30th My, 1981. In this sale
deed there is a reference to the novabl e properties which
are purchased by the petitioner for Rs.62500/=. So the
di spute pertains to this docunent, zerox copy of which
has been filed by the petitioner before this Court on 7th
July, 1997.

6. This petition has been cont est ed by t he

respondent by filing reply to the same. It is adnmitted
by the respondent that the docunent was registered by Sub
Regi strar, Valsad on 30th May, 1981 at Sr. No.2127. It

is also an adnitted fact that this docunent was presented
for registration before Sub Registrar, Valsad on 27th
Cct ober, 1980. The respondent No.2 further adnits in the
reply to the special civil application that the copy of
docunent at Sr. No. 2127 as sent to himby the Sub
Registrar vide his letter dated 2-6-1989 for appropriate
proceedings and the notice was issued to the petitioner
on 5th Decenber, 1989 and despite of granting many
opportunities, the petitioner has not contested the sane.
The power wunder sec.68 of the Bonbay Stanp Act, 1958
(hereinafter referred to as "the Act, 1958") has also
been exercised and on 4th February, 1991 unregistered
docunent on stanp papers of Rs.10/= for the sale of
novabl e properties has been produced. So fromthe reply
it is clear that the docunent annexure “~A was not



present ed for registration nor it was registered.
Regi stered docunment, which is now produced by t he
petitioner before this Court, is annexure °|I' and
i mpugned order is also in respect of the said docunent.
The order dated 7th March, 1991 has been passed under
sec.33 read with sec.39 of the Act, 1958 and this order
i s appeal abl e under sec.53 of the Act, 1958.

7. The | earned counsel for the petitioner contended

that the sale of novable properties under the docunent
made is not conpul sorily registerable under sec.17 of the
Regi stration Act. The document annexure ~1' though
nmentions of novable properties which were also sold to
the petitioner by the conpany but merely because of that
recital no stanp duty could have been charged on the said

anount . It has next been contended that the power under
sec. 33 and sec.39 could have been exercised wthin a
reasonabl e tine. The alleged deficit stanp duty was

demanded fromthe petitioner first time after nore than
six years and six nmonths by the Sub Regi strar, Val sad.
So far as the respondent No.2 is concerned, he has given
the notice to the petitioner only on 5th Decenmber, 1989
i.e. after about eight years and six nonths from the
date of registration of the document. The delay of six
years and six nmonths in the case of Sub Registrar, Valsad
for demanding the deficit stanp duty and in the case of
respondent No.2 of eight years and six nonths is itself
sufficient for setting aside of the order annexure °"F'.
It has next been contended that how far the respondents
are justified to impose the penalty of Rs.78000/= in such
a matter.

8. On the other hand, t he counsel for t he
respondents contended that it is a case where at one
point of tinme in the year 1987 the petitioner has given
voluntarily to pay t he deficit stanp duty, but
subsequently he has backed out and then the action has
been taken under sec.37 of the Act, 1958. It has next
been contended that delay is there, but nerely on this
ground the petitioner should not be allowed to retain the
amount of stanp duty nore so when the order inpugned in
this special civil application is appeal abl e. It has
next been contended that no linmitation is prescribed
under the Act, 1958 for initiation of action for recovery
of deficit stanp duty and for the inposition of penalty.

9. During the <course of argunents in this matter

earlier it transpires that the audit party had raised the
objection in respect of deficit stanp duty paid on the
docunent in question in the vyear 1981 itself. The
| earned counsel for the respondent was directed to give



out further details including the nanes of those Oficers
who were posted as Sub Registrar and | nspector General of
Registration at the relevant tinme. The counsel for the
respondents filed a purshis today in the Court and from
which it transpires that the audit party has raised
objection in respect of the document regarding deficit of
stanp duty in the year 1981 and the said objection was
accepted by the Inspector General of Registration on 23rd
December, 1983 and the said authority informed the Sub
Regi strar for the recovery of the deficit anount. The
Sub Registrar, Valsad vide his letters dated 13-2-1985,
22-12-1987, 23-5-1988, 30-12-1988, 1-6-1989, 28-8-1989
and 27-9-1989 i nf or ned t he petitioner about the
production of the original document and paynent of
deficit stanp duty, but what they stated that the
petitioner has not conplied with the above request and so
the Sub Registrar vide his letter dated 2-6-1989 sent the
docunent to the Dy. Collector and the Dy. Collector has
given the notice to the petitioner under sec.39 of the
Act on which there is not dispute only on 5th Decenber,
1989.

10. I have given ny thoughtful consideration to the
subm ssi ons made by the | earned counsel for the parties.

11. The counsel for the petitioner very fairly
admtted that at one point of tinme his client had given a
witing to the respondent to pay the deficit stanp duty
in respect of the document in question. However, the
counsel for the petitioner contended that it was a il
advise given to him and as such, he ultimtely has not
paid the anpbunt. The |earned counsel for the petitioner
further submts that though legally this deficit anmount
of stamp duty could not have been recovered by the
respondent from the petitioner but still the petitioner
has no objection to pay this amount as ex-gratia donation
to the Chief Mnister's Flood Relief Fund as a token to
hel p the persons affected by such calamities in the State
of Qujarat.

12. The contention of the counsel for the petitioner

that the action initiated in the present case after nore
than six years and six nonths certainly suffers fromthe
vice of delay and | aches, and as such, no recovery could
have been ordered, deserves acceptance. The counsel for
the respondents is correct to contend that no limitation
has been prescribed under the Act, 1958 for initiation of
proceedings for recovery of the deficit stanp duty as
well as for the levy of penalty under sec.39 of the Act,
1958, but such powers shoul d have been exercised within
reasonabl e tine. There is no quarr el with t he



proposition also that what should be the reasonable tine
in a given case depends solely and wholly on the facts of
the case and it is difficult to lay domm any linmitation
wi t hi n whi ch such action has to be taken.

13. In the light of this settled proposition now

proceed to examine the facts of this case to see whether
the delay in initiation of action for the recovery of
deficit anpbunt be said to be reasonable. The respondents
have not produced any proof on record of this special

civil application that the Sub Registrar, Valsad sent a
letter dated 13th February, 1985 to the petitioner and
the said letter has been receive by the petitioner. In

reply to the special civil application even this fact has
not been nentioned. This fact has been nentioned in the
purshis filed by the respondent today in this Court. So
in the absence of any evidence to prove that the letter
dated 13th February, 1985 has been sent to the petitioner
and the sane has been received by him it cannot be
accepted that the Sub Registrar had sent a letter
aforesaid to the petitioner demanding from him the
deficit stanp duty.

14. The audit party raised objection in respect of
this docunent in the year 1981 though the date and nmonth
has not been given but whatever date and nonth may be

taken, it is a fact that the |Inspector GCeneral of
Regi stration has taken two years time to accept that
obj ecti on. This delay of two years on the part of the

I nspector Ceneral of Registration to accept the objection
of the audit party absolutely remai ns unexplained on the
record. The respondent has not produced on record any
evi dence what soever on which date first the Inspector
Ceneral of Registration has inforned to the Sub Registrar
of Valsad to start the proceedings for recovery of the
deficit anpunt of stanmp duty from the petitioner. In
reply to the special civil application even no such
avernents have been nade. Now there are two aspects of
the matter at this juncture. First aspect is to accept
that inmediately after 23rd Decenber, 1983 the Inspector
Ceneral of Registration has inforned the Sub Registrar,
Val sad to recover the deficit amount of stanp duty from
t he petitioner. In that case there is a delay of about
nore than four years to give the notice to the petitioner
fromthe side of Sub Registrar, Valsad. Second aspect is
that there is delay of sending of this information to the
Sub Registrar, Valsad by the |Inspector GCeneral of
Regi stration. However, irrespective of the aforesaid
facts, the fact remains that after 23rd Decenber, 1983
first notice cane to be issued to the petitioner for the
demand of deficit stanp duty on 22nd Decenber, 1987 i.e.



four years thereafter. This long delay of four years in
second spell remmins unexplained. Then cones the next
del ay of sending of the copy of docunment to the
respondent No.2. The Sub Registrar, Valsad sent a copy
of this docunent on 2nd June, 1989 and the notice has
been issued to the petitioner by the respondent No.2 only
on 5th Decenber, 1989. So the delay in taking action
under sec.39 of the Act, 1958 is of nore than eight years
in t he pr esent case and that has also renunined
unexpl ained from the side of the respondents. The
respondents have leisurely noved in the matter and this
delay in taking of the action in the matter is a cul pable
del ay and they cannot be allowed to take the benefit of
their owmn inaction or omssion. It is a case where at
one point of time | thought to direct the State
CGovernment to take action against the erring Oficers in
the matter, but as per the purshis of the respondent
dated 31st July, 1997, alnost all the Oficers who were
there at the relevant tine on the post of Sub Registrar
Val sad have retired fromthe services. The counsel for
the respondents also inforned to the Court that the
I nspector General of Registration at the relevant tine
has expired. So this course was not taken, but the del ay
ininitiation of action is certainly fatal to the action
taken by the respondent and the sanme cannot be allowed to
st and. It is a case where despite of the fact that this
deficit anpunt in stanp duty has been found by the audit
party in the year 1981, all the three authorities have
| eisurely noved in the natter for the reasons best known
to them but this Court will not pernmit the respondents
to take the action at such a bel ated stage.

15. The <counsel for the petitioner subnits that in
conpliance of the order of this Court dated 29th March
1993, the petitioner has deposited an anpbunt of Rs.7800/=
X 3 = Rs. 23400/ = in t he of fice of t he
respondents-authorities and that anobunt should be ordered
to be refunded back to him However, the counsel for the
petitioner undertakes that out of this anmount, Rs.7800/=

will be deposited by the petitioner in the Chief
Mnister's Flood Relief Fund. The counsel for the
petitioner further contended that the respondents have
deprived of the petitioner for use of this anmpunt. The

petitioner is a businessman and this anmpbunt woul d have
been used in the business by the petitioner and he would
have earned profit, and as such, direction my be issued
to the respondents to refund this anount together wth
the interest at the rate of 18% |In support of this
contention, the counsel for the petitioner relied on the
decision of the Hon'ble Suprene Court in the case of
Agricultural and Processed Food Products vs. Oswal Agro



Furane reported in 1996 (4) SCC 297. The counsel for the
petitioner further contended that where the busi nessman
if retained the ambunt payable to the Governnent then the
Hon' bl e Suprene Court in the aforesaid case has given
direction for the refund of the said anpbunt w th interest
at the rate of 18%on the anal ogy that the businessnen
get the anpbunt fromthe financial institution for their
business on the rate of interest not |less than 18% and
as such, the sane principle has to be applied where the
petitioner businessman has been ordered to pay the anpunt
and ultimately he was not found liable for the sane.

16. | have given ny thoughtful consideration to the
af oresai d submi ssions of the counsel for the petitioner

17. In the case of Agricultural and Processed Food
Products vs. OGswal Agro Furane (supra) the Hon'ble
Supreme Court held that the conpany respondent therein
gai ned undue advantage by obtaining an order which it was
not entitled to get in accordance with law It is,
therefore, not only liable to pay the anpbunt of excise
duty which was due and payable but it also has to pay
i nterest thereon. The conpany which was a conmercia
organi sati on had approached the Hi gh Court in exercise of
its di scretionary jurisdiction under Article 226
purportedly to get justice. In actual fact it sought and
obtained interim orders which resulted in its not
becoming liable to pay excise duty which, under no
ci rcunst ances, could have been a natter of dispute. A
l[itigant who obtains an incorrect order and does not pay
the statutory dues should not be allowed to nake any
profit or gain from the infraction of law. The noney
which was legitinately due to the Governnent has been
utilised by the Conpany in its business. Dealing with
such cases which have financial inplications involving
busi ness houses or conpanies it is the comercia
principles which must be applied by the court while
ordering paynent of interest. Had the Conpany instead of
using the governnent noney, obtained the said anobunt of
loan froma bank, it would have had to pay interest
thereon at the bank rate then prevailing. A lending
institution like a bank would normally have advanced
noney for the purposes of business at the bank rate which
is fixed with periodical rest. |In addition thereto, a
bank would nornmally also obtain a collateral security so
as to safeguard the |oan advanced by it. The Conpany on
the other hand, had not paid the excise dues to the
CGovernment and the government nmoney has presumably been
used in its business. No collateral security has been
furni shed by them because none was ordered by the court.
Under these circunmstances, there is no reason as to why



the Conpany should not be required to pay at |east that
rate of interest, and on such terms, as it would have to
pay to a bank if that amount of nobney had been obtai ned
by it on loan. Keeping this principle in nnd, it would
be just and proper that the Conpany be directed to pay,
in addition to the excise duty payable, interest at the
rate of 18% per annum

18. In this case, the recovery of the anount is
ordered and annexure “F' has been stayed by this Court on
condition of depositing by the petitioner an anmount of
Rs. 23400/ = with respondent authorities. So this anpunt
has been parted with by the petitioner in conpliance of
the order of this Court i.e. the Court has granted the
interimrelief on a condition. However, the facts of the
case in hand and that which were before the Hon' ble
Supreme Court in the case of Agricultural and Processed
Food Products vs. Oswal Agro Furane (supra) are not
identical, but the fact remains that ultimtely this
Court has found in this case that the demand of the
amount under Annexure "F' fromthe petitioner was wholly
unjustified and this denmand has been quashed. For al
these years, the petitioner has been deprived of the use
of this anmpunt of Rs.23500/= and being a businessman he
could have wutilised this amunt in his business for
profit earning. There may be possibility that the
petitioner would have paid this amount from borrow ng
amount fromthe market and on which he mght be paying
the interest. In such case, at the final stage of the
matter, this Court can certainly pass appropriate order
for conpensation of the loss suffered by the petitioner
under the interimorder granted by this Court in his
favour. One thing is definite that this anount of
Rs. 23500/ = has been paid by the petitioner to the
respondents and he could have utilised this anmount for
busi ness purpose. So | find sufficient justification in
the prayer made by the counsel for grant of interest on
t he amount of Rs. 23400/ =.

19. The counsel for the petitioner lastly submtted

that it is a fit case in which the petitioner should be
awar ded the costs. The counsel for the petitioner
subm tted t hat the order annexure "F was wholly
arbitrary and unjustified as no action could have been
taken after such a long tine by the respondents though
they were knowi ng of the deficit of the stanp duty paid
inthe year 1981 itself. The petitioner was constrained
to approach this Court and about Rs.5000/= have been
spent by him for this litigation. The petitioner is a
busi nessman but amount spent by him in the [litigation
certainly is a tax to him and in the eventuality of



success of the petitioner in the matter the respondents
have to reinmburse for the expenses. This contention of
the counsel for the petitioner also deserves acceptance.
A litigant who has cone to this Court challenging illegal
and arbitrary orders of the authorities and in case
ultimately he succeeds in the litigation then certainly
the opposite party should be burdened with the expenses

of the litigation incurred by the party. It 1is a case
where | find sufficient justification to exercise ny
di scretion of awarding the costs in favour of the
petitioner. The Court should not award only token costs

for the sake of costs, but where it has discretion to
award costs then whatever actual cost incurred by the
petitioner should have been ordered to be reinbursed by
ot her side.

20. In the result, this special civil application

succeeds and the same is allowed. The order annexure "F
dat ed 18/25-3-1991 of the respondent No.2 is quashed and
set aside. The respondent authorities are directed to
refund the anount of Rs.23400/= to the petitioner
together with the interest at the rate of 18% p.a. from

the date of deposit of the said anmount till the date of
paynment of the anount. The respondent-authorities are
directed to refund the amount of Rs.23500/= together with
the interest at the rate of 18% p.a., as ordered

aforesaid, within a period of two nonths fromthe date of
recei pt of certified copy of this order. The respondents
are further directed to pay Rs.5000/= by way of costs of
this petition. The counsel for the petitioner very
fairly submtted that the petitioner has no objection in
case this amount of costs of Rs.5000/=is ordered to be
deposited by the respondent-authorities in the Chief

Mnister's Flood Relief Fund. Order accordingly. The
respondent-authorities are directed to deposit the anount
of costs of Rs.5000/= in the Chief Mnister's Flood
Rel i ef Fund and receipt of the deposit of the anopunt
shoul d be placed on the file of this case. The

petitioner, as agreed by the counsel for the petitioner
is directed to deposit Rs.7800/= and interest thereon as
received at the rate of 18% fromthe respondent in the
Chief Mnister's Flood Relief Fund within a period of 15
days fromthe date of receipt of the said anbunt fromthe
respondents and shall produce on record of this case the
receipt of the deposit of the anount. Rul e i s nmade
absol ute accordingly.
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