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1. Oiginal Respondent No.2 GQujarat Public Service
Conmission in Special Cvil Application No.2070 of 1992
has filed the present Letters Patent Appeal against the
order of the learned Single Judge passed on February
7,9, 1994.

2. W have heard M.R J.Oza, I|earned Advocate for

the Appellant at lengthat the adm ssion stage of the
Appeal . The | earned Single Judge has passed the judgnent
on February 7,9,1994 and by his Common Judgnent di sposed
of Special Civil Applications No. 2070, 2137 and 2692 of
1992. The present respondents No. 1to5 had filed
Special Cvil Application No. 2070 of 1992 to obtain
wit of mandamus to absorb the petitioners and the
persons listed at Annexure 'B' of the said petition in
the regular vacancies of Assistant Engineers fromthe
date of the initial appointnment and to confer upon the
petitioners, benefits of service including that of pay,
seniority, future promotions etc. and to get wit of
prohibition to restrain respondents No. 1 and 2 from
proceeding with the advertisenent at Annexure 'A' annexed
to the said petition wthout first absor bi ng t he
petitioners and persons listed in Annexure 'B and to
declare the said advertisement as illegal, null and void.

3. The petitioners in the said group of petitions

initially canme to be recruited as Assistant Engi neers
(Gvil) since 1981-84. Thereafter, the advertisenent was
published for filling in the post of Assistant Engi neers
(CGvil) and the petitioners were selected by Cujarat
Public Service Comission and were placed in the wait
list. All  the petitioners who had appeared in the said
exam nation held by Gujarat Public Service Comm ssion had
passed in the said exami nation and had continued to serve
as Assistant Engineer till today. It nust be nentioned
t hat t he petitioners were appointed by the State
CGovernment in 1981-84 and they had continuously worked

till today and the nunber of the vacancies did exist and
the services of the petitioner are also required and
therefore, it is their claimthat the services of the

petitioners are required to be regularised and other
benefits flowi ng fromsuch regularisation are required to
be nade available to them Before this the Association
of such Assistant Engineers (Civil) noved Special GCvil
Application No. 5993 of 1986 and there were other
petitions bearing Special Civil Applications No.6017 of
1986 and 6530 of 1986 which were individually filed by
some ot her Assistant Engineers. All these petitioners
were heard by the Division Bench of this Court on
20.4.1988. Before that, it appears that on 30.6.1986 the
CGuj ar at Public Service Conmi ssi on had i ssued



adverti senent i nviting applications from qualified
persons for filling up 1000 post of Assistant Engineers
(CGvil). The present petitioners and the petitioners of
Special Cvil Application No. 5993 of 1986 had applied
for the said post and they have undergone the process of
selection and their names al so were included in the wait
list. Eventhough their nanmes had appeared in the wait
list prepared by Gujarat Public Service Conm ssion they
were not regularised by absorbing in the post of
Assi st ant Engi neers.

4. Wile deciding Special Civil Application No.

5996 of 1986 and others, the Division Bench of this Court
conprising of( A MAhmadi, J [ who |ateron becane the
Chi ef Justice of India ] and D. H Shukla, JJ) had noticed
that pursuant to the advertisement dated 30.6.1986 for
filling up 1000 posts of Assistant Engineers (Cvil) the
Gujarat Public Service Conmission had selected 1237
candi dates and offered appointment to 625 candi dates
conprising of 541 belonging to general category and 84
bel onging to reserved category. Qut of 625 candi dates
who were of fered appaoi ntnment in general category 444 had
joined duty while 81 did not report for duty.

5. The Gujarat Public Service Conmi ssion has waiting

list of 612 candi dates inclusive of 130 appointees out of
whi ch 30 have by that tine resigned. However, at that
time appaointnents could not be nade as the policy
deci sion was taken by the State Government by way of
economy drive not to fill in the posts. At the sane
time, those persons who were selected and placed in the
wait list also were not offerred any appoi ntnents as many
persons above themwere yet to be regularly absorbed and
appoi nted. The Division Bench has al so found that out of
547 ad- hoc appoi ntees there were 425 appoi ntees who were
actual ly worki ng and 122 have al ready resigned and out of
the said 425 appointees 200 were already on waiting |ist
prepared by the Gujarat Public Service Conm ssion and
therefore, the Division Bench declared that they were
entitled to continue. However, it was noticed that out
of 420 appointees 17 did not appear before GQujarat Public
Service Commission while rest appeared and out of them
200 were decl ared unsuccessful whereas 200 were found in
the wait list. Having so noted the position of the
candidates who were selected by the Gujarat Public
Service Commission and whose nanes were included in the
wait list the Division Bench in para 9 observed that the
endeavour of the Court should be to protect such
enpl oyees in preference to those who have not been
successful or failed to appear at the GQujarat Public
Servi ce Commi ssion test/interview The Division Bench



al so observed that this can be done by show ng the nanes
of such unsuccessful candi dates whose nanmes were included
inthe wait |ist against regular candi dates belonging to
reserved category till regular candidates belonging to
reserved category becone available. The D vision Bench
has also directed that in the nmeantinme if their turn for
absorption in the general category arises they can be

gi ven regul ar appoi nt nent. Then it was further found
that even after such directions were issued that would
still leave a balance of 175 vacancies in the reserved

category. The Court found that in such vacancies sonme of
t he ot her ad-hoc appointees be absorbed as per their
seniority unless there is reduction of posts in the said
category al so because of econonic drive. However, the
Di vi sion Bench clarified that such ad-hoc appointees will
have no right, whatever and liable to be reverted at any
ti me when the regul ar appoi ntees are available. For such
ad- hoc enpl oyees who were not successful in the test held
by the GQujarat Public Service Conmission the Division
Bench reconmended that if in future new posts are created
by Sardar Sarovar Narmada Devel opnent Authority or any
other authority such enployees may be considered on
priority basis vis-a-vis, fresh entrants and in the
opinion of the Division Bench that was the maxi num
protection that could be given to such ad-hoc appoi ntees
and ultimately it gave direction as under

"In view of the above discussion, we discharge

the rule and stated in paragraph 9 herei nabove.
W may further point out that the Ilife of the
waiting list shall have to be extended for
ot herw se it may |apse necessitating fresh
recruitnent by the GP.S.C. W would leave it
to the concerned authorities to decide on the
duration of the extension required. Parties wll
bear their own costs in all the four petitions."

6. Thus the earlier Division Bench of this Court had
protected those ad-hoc appointees whose nanes wer e
included in the wait list and the present respondents no.
1 to 5 original petitioners in Special Cvil Application
No. 2070 of 1992 were in the said wait list.

7. Said decision given by the Division Bench was
taken up before the Apex Court by the respondent State by
filing Special Leave Petition bearing SLP (Cvil) No.
9029 of 1988, and while rejecting the said SLP on
3.4.1989 the Apex Court passed the follow ng order

"W do not find any ground to interfere with the



order of the Hgh Court, the petition is
t heref ore di sposed of . There are certain
observations in paragraphs 9 & 14 of the order of
the High Court with regard to the extention of
the period of the panel in which the nanmes of the
petitioners are included. It is open to the
CGovt. of G@ujarat to consider what further action
shoul d be taken in the light of the observation
of the Hi gh Court".

8. In view of the above order of the Apex Court, it

is clear that the direction given by the Division Bench
of this Court is approved by the Apex Court. It is the
case of the petitioner that thereafter the State
CGovernment had exami ned the nmatter of regularising the
services of the Assistant Engi neers and negoti ati ons had
taken place between the Assistant Engineers, Chi ef
Secretary and ot her Secretaries of the concerned
departnments and it was decided and agreed that the
services of 400 ad-hoc Assistant Engineers wll be
regularised in consultation with the Gujarat Public
Servi ce Conmi ssi on. Qut of those 400 ad-hoc Assi stant
Engi neers 200 were of the category of those who had been
successful in the exam nation conducted by the CGujarat
Public Service Commi ssion and whose names were appearing
in the wait list prepared by the CGujarat Public Service
Conmi ssion. But instead of accepting the said decision
on the part of the Governnent the orders of absorbing who
were successful in the exani nation held by the Qujarat
Public Service Commi ssion and whose names were appearing
in the wait list , the Gujarat Public Service Comm ssion
has come before the Court by filing this Special GCvil
Application No. 2070 of 1992. The learned Single Judge
has considered the claimof the petitioner in detail and
has taken into consideration the decision of the earlier
Di vi sion Bench of this Court in Special Cvil Application
No. 5993 of 1986 and other allied matters as well as the
direction issued by the Apex Court while rejecting the
Speci al Leave Petition in respect of the said decision of
the Division Bench. He has also taken into consideration
t he deci si on of the Apex Court in the case of
Dr. M A Haque & Qthers Vs. Union of India [1993(2)SCC
213]. and having considered the principle that no back
door entry is to be permtted or entertained by the Court
and he has all owed Special Civil Application No. 2070 of
1992 by passing the follow ng order

"It is also true that no back-door entry is to be
entertained or permtted by the Courts. At the
same time, when under admnistrative exigencies
executive itself has resorted to a large scale



ad- hoc and t enpor ary appoi nt nent s of the
enpl oyees which is continued for 7 to 10 years,
in the opinion of this Court a strong case is
made out for regularisation of services of such
enpl oyees, subject of course, to such candi dates
being regularised in consultation with t he
Gujarat Public Service Conm ssion as was done by
t he Suprene Court. All other factors being
equal , in the opinion of this Court, this
petitioner is also required to be allowed so as
to direct the respondent State to regularise the
services of this class of Asstt. Engi neers
(Gvil) in consultation with Gujarat Public
Service Commi ssion on the evaluation of their
work and conduct based on their conduct reports
in respect of period of Ilast 7 years. Such
eval uation should be done by the GQujarat Public
Service Commission within two nmonths preferrably
by May 31, 1994. The Asstt.Engineers (Civil) so
regularised in consultation with Gujarat Public
Service Commi ssion shall take bottom seniority,
i.e. t he seniority below the wait-listed
candi dat es.

20. In the result, all the petitions succeed and
rule in each petition is made absol ute
accordingly with no order as to costs".

9. The | earned Advocate for the Appellant vehemently

urged before us that the |earned Single Judge was not
justified in allowing the present petition because the
petitioners were not originally recruited by proper
process. As a matter of fact, there is no dispute of the
fact that the respondent Nos. 1 to 5 origina
petitioners were not recruited through Public Service
Conmi ssion. That position was never disputed by the
petitioners. The Ilearned Single Judge has al so never
i gnored that position. The learned Single Judge has
taken into consideration that respondent nos. 1 to 5
original petitioners had appeared for the recruitnment
exam nation held by the Gujarat Public Service Conm ssion
and had succeeded in the same and their names were al so
enpanelled in the wait |list prepared by the Cujarat
Public Service Commission and the earlier Division Bench
of this Court had issued the direction to continue the
said wait list and to take into consideration their
continuous service. The direction of the Division Bench
of this Court was also wupheld by the Apex Court. The
State CGovernnent had al so accepted that position and had
agreed to regularise their service. Therefore, in the



circunst ances, the order passed by the learned Single
Judge is quite proper and |egal. We do not find any
reason to hold that the present Appeal deserves adm ssion
in view of facts and the circunmstances of the matter as
di scussed above and the cogent reasons given by the
| earned Single Judge and we do not find any nerit in this
Appeal . W accordingly dismss this Appeal summarily.
No order as to costs.

Sd/ - Sdf -
Dt.30.4.1997. (N J.Pandya, J.) ( S.D. Pandit, J.)

m m bhatt.



