IN THE H GH COURT OF GUJARAT AT AHVEDABAD

LETTERS PATENT APPEAL No. 349 of 1997

For Approval and Signature:

Hon' bl e MR JUSTI CE C. K. THAKKER
and
MR. JUSTI CE S. D. PANDI T

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?

KRANTI VI NAYAK
Ver sus
RAKSHA K VI NAYAK
Appear ance:
PARTY- | N- PERSON for Petitioner

CORAM : MR. JUSTI CE C. K. THAKKER and
MR JUSTI CE S. D. PANDI T
Dat e of deci sion: 30/06/97

ORAL JUDGEMENT

This appeal 1is filed against an order passed by
the | earned Single Judge on WMarch 5, 1997 in Special
Crimnal Application No. 1371 of 1996. By that order

the | earned Single Judge sunmarily rejected the petition



filed by the appellant petitioner.

2. W have heard M. Kranti Vi nayak,

Party-in-person at considerable |[|ength. We are of the
opi nion that since the order passed by the | earned Single
Judge was "in exercise of crimnal jurisdiction", an

appeal under C ause 15 of the Letters Patent (Bombay) was
applicable to this <case, Letters Patent Appeal is not
conpetent. W, t her ef or e, asked M. Vi nayak
(party-in-person) to satisfy us as to how an LPA filed by
hi mis maintai nabl e.

3. He subnitted that the petition filed by himwas
neither in exercise of Cvil Jurisdiction nor in exercise
of Cri m nal Jurisdiction but in extra-ordinary
jurisdiction of this Court wunder Article 226 of the
Constitution of India, and hence, Letters Patent Appea
woul d lie. He al so submitted that no adequate and ful
opportunity was afforded by the | earned Single Judge, and
thus, there is an error apparent on the face of record,
which requires to be corrected. Wen an order is passed
under Article 226, it is subject to L.P.A. He contended
that initially when notice was issued by another Single
Judge before whom the matter was placed, because of

change in sitting, it was not open to another |earned
Singl e Judge, which is a a Coordi nate Court to discharge
notice and dismss the petition. According to M.

Vi nayak, such power does not lie in a coordinate court as
virtually it would amount to exercise of appellate power.
He submitted that even if it is assuned that this Court
has no jurisdiction, appeal cannot be disnissed and only
order which can be passed by this Court is to return the
appeal for presentation to proper Court. For this
subm ssion, he placed reliance on the provision of Rule
10 of Order 7 of the Code of Civil Procedure, 1908, which
state t hat when the Court finds that it has no
jurisdiction, the plaint cannot be dismssed but the
plaintiff nmust be or der ed to present it Dbefore
appropriate Court. He also drew our attention to C auses
26 and 41 of Letters Patent.

4. W& are of the view that the Letters Patent Appea

filed in this Court is not maintainable. It is true that
the petition was under Article 226 of the Constitution of
India but in our considered view, an appeal lies only

when such an appellate right is conferred by a statute,
and such right is conferred only by Cause 15 of the
Letters Appeal - Bonbay, applicable to this Court.
Clause 15 is relevant, which reads thus;



"15. And we do further ordain that an appea

shall lie to the said H gh Court of Judicature at
Fort Wlliamin Bengal from the judgenent (not
being a judgenent passed in the exercise of
appel late jurisdiction in respect of a decree or
or der made in t he exercise of appellate
jurisdiction by a Court subj ect to t he
superintendence of the said H gh Court, and not
bei ng an order nade in the exercise of revisiona
jurisdiction and not being a sentence or order
passed or made in the exercise of the power of
superintendence under the provisions of section
107 of the Governnent of India Act or in the
exercise of crimnal jurisdiction) of one Judge
of the said High Court or one Judge of any
Di vision Court, pursuant to section 108 of the
CGovernment of India Act, and that notwi thstanding
anyt hi ng herei nabove provi ded an appeal shall lie
to the said Hgh Court froma judgnment of one
Judge of the said High Court or one Judge of any
Division Court, pursuant to section 108 of the
Government of India Act made {on or after the
first day of February 1929} in the exercise of
appel l ate jurisdiction by a Court subject to the
superintendence of the said H gh Court, where the
Judge who passed the judgnent declares that the
case is a fit one for appeal; but that the right
of appeal from other judgenents of Judges of the
said High Court or of such Division Court shal
be to Us, Qur Heirs or Successors in Qur or Their
Privy Council, as hereinafter provided."

5. I'n our view, O ause-15 enables a Division Bench

of this Court to entertain an appeal but at the same
time, it excludes certain categories of cases and if a
case falls in any of these categories, an appeal does not
lie as such appeal is not conpetent. In those cases,
obvi ously, an appellate Court cannot entertain appeal and
go into the nerits of the matter. Rel i ance placed on
Clause 26 as well as Clause 41 is altogether irrel evant
and ill-conceived as they speak of exercise of origina

crimnal jurisdiction by a Single Judge of the High
Court. The learned Single Judge has not exercised
original crimnal jurisdiction in thee instant case and
those two clauses do not carry the case of the appellate
any further. In the present case, a conmplaint was filed
for alleged of fences puni shabl e under Sections 498-A and
120-B of the Indian Penal Code and under Sections 3 and 4
of the Dowy Prohibition Act. It was registered as M

Case No. 38 of 1995 and proceedi ngs were pending before
a Court of Judicial Mgistrate, Gandhi nagar being I nquiry



No. 166 of 1995. Certain proceedings were taken and the
i nvestigation was ordered under sub-section (3) of
Section 156 of the Code of Criminal Procedure, 1973 and
"B" summary was granted. In these circunstances, the
order passed by the | earned Single Judge can be said to
be "in exercise of crimnal jurisdiction" which it is not
subject to L.P. A

6. Since we are of the view that LPA does not lie,

wi t hout expressing any opinion on nerits, we hold that
the appeal deserves to be dism ssed only on the ground
that it is not maintainable.

7. For the foregoing reasons, we are of the view

that the Letters Patent Appeal is not conpetent and
deserves to be dism ssed and is accordingly di sm ssed.
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