IN THE H GH COURT OF GUJARAT AT AHVEDABAD

FI RST APPEAL No 1147 of 1996

to

FI RST APPEAL No 1190 of 1996

For Approval and Signature:

Hon' ble MR JUSTICE M H. KADRI

1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?

CHAUDHARI JESI NGBHAI  RAGHABHA
Ver sus
DY. COLLCTOR, LAQ
Appear ance:
MR M5 DESAI for the Appellants.
MR LR PUJARI, AGP, for the Respondent.

CORAM :  MR. JUSTI CE M H. KADRI
Dat e of deci sion: 28/02/97

COMMON ORAL JUDGEMENT

The appellants who are original claimnts, have

filed this group of first appeals under S. 54 of the
Land Acquisition Act, 1894 (for short 'the Act') read
with S.96 of the Code of Civil Procedure, challenging the



conmon judgnent and award dated 23.2.1995, passed by the
| earned 3rd Joint District Judge, Mehsana in a group of
83 Land Acquisition Reference Cases No. 831/91 to
913/91. CQut of the above 83 Land Acquisition Reference
Cases, <clainmants in 44 cases have chall enged the comon
j udgrment and award by way of these appeals. Respecti ve
First Appeal Nos. and the correspondi ng Land Acqui sition
Ref erence cases are as under

Sr.No. F. A No. LAR Case No.

1147/ 96 831/ 91
1148/ 96 832/ 91
1149/ 96 838/ 91
1150/ 96 839/ 91
1151/ 96 842/ 91
1152/ 96 844/ 91
1153/ 96 845/ 91
1154/ 96 846/ 91
1155/ 96 847/ 91
. 1156/ 96 854/ 91
. 1157/ 96 855/ 91
. 1158/ 96 858/ 91
. 1159/ 96 859/ 91
. 1160/ 96 860/ 91
. 1161/ 96 861/ 91
. 1162/ 96 862/ 91
. 1163/ 96 864/ 91
. 1164/ 96 867/ 91
. 1165/ 96 869/ 91
. 1166/ 96 872/ 91
. 1167/ 96 873/ 91
. 1168/ 96 875/ 91
. 1169/ 96 880/ 91
. 1170/ 96 881/ 91
. 1171/ 96 882/ 91
. 1172/ 96 884/ 91
. 1173/ 96 885/ 91
. 1174/ 96 886/ 91
. 1175/ 96 887/ 91
. 1176/ 96 888/ 91
. 1177/ 96 889/ 91
. 1178/ 96 890/ 91
. 1179/ 96 891/ 91
. 1180/ 96 892/ 91
. 1181/ 96 895/ 91
. 1182/ 96 897/ 91
. 1183/ 96 901/ 91
. 1184/ 96 902/ 91
. 1185/ 96 903/ 91
. 1186/ 96 908/ 91
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41. 1187/ 96 910/ 91
42. 1188/ 96911/ 91
43. 1189/ 96 912/ 91
44, 1190/ 96 913/ 91

2. Executive Engineer, Mikteshwar Canal Yoj ana,

Pal anpur, proposed for acquisition of the |ands of the
claimants of Village Chelana, Taluka Kheralu, District
Mehsana for the purpose of preparing Mikteshwar Canal
Notification under S.4 of the Act was published in the
Governnent Gazette on 8.6.1989 and notification under S.6
of the Act was published on 19.4.1990. After follow ng
the formalities, the Land Acquisition Oficer (for short
'"LAO) initiated proceedings and passed the award on
18. 2. 1991, whereby the LAO awarded conmpensation to the
claimants for their acquired lands at Re.1.11 ps.,
Re.1.60 ps. and Re.1.77 ps. for different categories of
| ands. The claimnts requested the LAO to make
references under S. 18 of the Act to the District Court.
The said References were nunbered in the District Court
at Mehsana as stated above.

3. The opponent - acquiring body filed its witten
objection at Ex.4 inter alia contending that the Spl

LAO had considered all the relevant factors governing
fixation of conpensation and had awarded the nmaxi mum
possi bl e conpensation to the claimants. It was averred

that the |ands under acquisition are not so fertile and
the clai mcanvassed by the clai mants was exorbitant.

4. 1n all the references, lands under acquisition

were of the same Village Chelana. The |earned 3rd Joint
District Judge, Mehsana, consolidated all the References
and recorded evidence in Land Acquisition Reference Case
No. 851 of 1991. On behalf of the claimnts one
Dal sanghbhai  Gal ababhai, who is claimant in LAR Case No.
849/ 91 was examined at Ex.236. Claimant in LAR Case No.
839/ 91 Raghaji bhai Ramabhai was exami ned at Ex.245. On

behal f of opponent Spl . LAO and Dy. Col | ect or

Pi t amber bhai Par shot t anbhai Patel, was exam ned at
Ex. 246. The clai mants produced the certified copy of the
j udgrment and award passed in LAR Case No. 1070/87 to

1085/87 at Ex.9. The said judgnment and award related to
acquisition of lands of Village Dulana which were also
acqui red for Miukteshwar Canal Yojana.

5. The learned 3rd Joint District Judge, after

appreci ati ng or al as well as documentary evidence
produced before him awarded to the claimants for their
| ands which were acquired, conmpensation at the rate of
Rs. 4/- per sq.mr. by relying on the earlier judgment



and award produced at Ex.9. Notification under S.4 of
the Act was published on 12.3.1981 in respect of the
lands which were acquired and which were the subject
matter of the judgnent and award at Ex.9. The nmap which
is produced shows that Village Chelana and Vill age Dul ana
are situated on the bank of river Saraswati at a short
di stance. Wtness M. PP Patel (Ex.246) who was the LAO
at the relevant time has al so deposed that the |ands of
vill ages Dul ana and Chel ana were adjoining to each ot her
Therefore, the |I|earned reference Judge was justified in
pl acing reliance on the judgnent and award EXx.9. It
appears that the judgment and award Ex.9 was not
chal | enged before any higher forum It is pertinent to
note that by judgment and award Ex.9, the reference Court
had determined the nmarket price of the |lands of village
Dul ana at Rs.8/- per sqg.mtr. for the acquisition of the
year 1981. It nust be noted that the present |ands were
acquired in the year 1989.

6. Learned Counsel for the appellants has subnitted

that in this group of first appeals, the claimnts have
restricted their claims to Rs.5/- per sqg.ntr. which is
quite just and reasonable keeping in viewthe earlier
awards of the reference court as well as the judgnent and
award of this High Court in FAs No.1365/94 to 1424/94,
which cane to be decided on 13.9.1995 (Coram BC Pate
and NN Mathur, JJ.). Learned Counsel in support of his
subm ssion argued that the |ands which were the subject
matter of FAs No. 1365/94 to 1424/94 were of Village
Pandwa, which 1is situated adjacent to village Chel ana.
It is submitted that the lands of village Pandwa were
acquired by Notification under S.4 of the Act which was
published on 13.11.1980, and for which lands, this court

determ ned the market price at Rs.5/- per sqg.ntr. It is
further submtted that the |ands of village Pandwa were
al so acquired for the sanme project, i.e. Mikteshwar

Canal Project.

7. Learned Counsel for the appellants has also

invited my attention to the decision of this court
(Coram BN Kirpal, CJ, (as he then was) and RK
Abi chandani, J.) in First Appeals No. 586/94 to 613/94,
which cane to be decided on 28.7.1994. The |ands which
were the subject matter of FAs No. 586/94 and allied
matters were of Village Kotda, which canme to be acquired
by notification under S.4 of the Act on 13.10.1983 for

C ppu Project. The Division Bench of this Court
determ ned the market price of the |ands of Village Kotda
at Rs.5/- per sqg.ntr. Relying on this judgnent, the

| earned Counsel for the appellants has argued that the
| ands of Village Kotda are at a distance and are situated



near Village Dhanera which is adjacent to desert area for

whi ch market price was fixed at Rs.5/- per sqg.ntr. by
this court and therefore, the claimants have prayed for
addi ti onal compensation of Re.1/- per sqg.ntr. which is

just and reasonabl e.

8. Learned AGP M.LR Pujari has subnmitted that the
claimants before the LAO had agreed for passing of
consent award and therefore, they are estopped from
chall enging the award of the LAO by filing references
under S.18 of the Act. |In support of his subm ssion, the
| earned AGP has relied on S. 11(2) of the Act, which reads
as under : -

" 11. Enquiry and award by Collector. -

(1) x x X
(2) Notwi thstandi ng anyt hing contained in
sub-section (1), i f at any stage of the

proceedi ngs, the Collector is satisfied that al
the persons interested in the | and who appeared
bef ore himhave agreed in witing on the nmatters
to be included in the award of the Collector in
the form prescribed by riles made by t he
appropriate Covernment, he nmay, w thout naking
further enquiry, nmake an award according to the
ternms of such agreenent. "

The submi ssion of the learned Ld. AGP is devoid of any
nerit. LAO M.PP Patel, who was exanined at Ex.246
deposed that he had not remmi ned present in any of the
neeti ngs of maki ng consent awards and he also adnmitted in
his deposition that the clainmants had not entered into
any agreenent with the LAO to pass awards by consent. No
consent awards were produced by the opponent before the
reference court to substantiate the plea that consent
awards were passed by the LAO Therefore, the provisions
of S.11(2) of the Act would not attract in the present
appeal s.

9.1t is pertinent to note that the judgnment of the

Di vi sion Bench of this court rendered in FAs No. 1365/94
to 1424/94 with regard to acquisition of lands at Vill age
Pandwa was chall enged in the Suprene Court by way of
filing Petitions for Special Leave to Appeal (Gvil) No.
6541-6600/96, in which the Suprene Court condoned the
delay in filing the petitions but dismssed the special
| eave petitions. Thus the judgnment and order of the
Division Bench rendered in FAs No. 1365/94 to 1424/94
has becone final. By that judgnent, the market price of



the lands of Village Pandwa was determ ned at Rs.5/- per

sg.nmr.. As said above, the |lands of Village Pandwa are
situated adjoining to Village Chelana, which is the
subject matter of this group of first appeals. In nmy
opi ni on, t he cl ai mant s are justified in «claimng

conpensation at Rs.5/- per sqg.ntr. which is quite just
and reasonabl e.

10. In respect of the very sane project, |ands of

Vill age Pandwa cane to be acquired in the year 1980 and
the market ©price of those |ands was fixed by this court
at Rs.5/- per sq.ntr. Therefore, there cannot be any
hesitation in fixing the market price of the acquired
lands at Rs.5/- per sqg.ntr. The |lands under acquisition
are situated on the bank of river Saraswati and the
wi tnesses who have been examned on behalf of the
cl ai mants have categorically deposed that in the acquired
lands they were raising sugarcane crops which required
nore water. Even witness M.PP Patel, who is exani ned on
behal f of the CGovernnent also admitted in his evidence
that the claimants were raising sugarcane crop in the
acquired lands. It is quite natural that |ands situated
on the river bank would be nore fertile and therefore,
the claimants are justified in clainmng conpensation at
the rate of Rs.5/- per sg.nmr. Fromthe evidence which
is produced by the parties before ne in this group of
first appeals, it becones abundantly clear that the |ands
under acquisition were fertile and the lands of villages
Pandwa, Dul ana and Chel ana are of the sanme fertility and
they are situated adjoining to each other. Wen the
market price of the lands which were acquired in the
years 1980 and 1983 was determ ned at Rs.5/- per sq.mr.
the clainants whose |lands have been acquired by the
Notification under S.4 of the Act in the year 1989 are
entitled to get conpensation at Rs.5/- per sqg.ntr

11. As a result of the foregoing discussion, this
group of first appeals deserves to be allowed and they
are hereby accordingly allowed. Mar ket price of the
| ands of the appellants-claimants which were acquired for
t he Mukteshwar Canal Project is fixed at Rs.5/- per
sqg.mr. The appellants-claimants shall be entitled to
recover the enhanced conpensation of Re.1/- per sq.ntr
al ongwi th 30% sol ati um on the additional conpensation and
interest at 9% per annumfor the first year of taking
possession of the lands and thereafter at the rate of 15%
p.a. till realisation of the anbunt awarded by way of
addi ti onal compensati on. The appel | ant s-cl ai mant s shal
also be entitled to recover the anount cal culated at the
rate of 12% p.a. on such market value fromthe date of
publication of notification under S.4(1) of the Act upto



the date of the award or the date of taking possession of
the | and whi chever is earlier. In the facts and
circunst ances of the case, there shall be no order as to
costs.

The opponent shall deposit t he anount of
addi ti onal conpensation within 4 nonths from today.
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