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1. Whether Reporters of Local Papers may be all owed
to see the judgnent?

2. To be referred to the Reporter or not?

3. Whether their Lordships wish to see the fair copy
of judgnent?

4. \Wether this case involves a substantial question
of law as to the interpretation of the
Constitution of India, 1950 or any order made
t her eunder ?

5. Whether it is to be circulated to the C vi
Judge?

Cor am R R Jain ,J.

February 28, 1997

Oral judgnent:

Since both the applications are arising from an order
passed in sane suit and involving identical questions of
law and facts and as parties are also conmon, are
di sposed of by this common judgnent.

Petitioners/plaintiffs filed Civil Suit No. 164 of 1996
in the Court of learned Civil Judge (J.D.)., Borsad,
against the respondent/defendant for declaration and



i njunction. The sui t was filed by one Pat e
Bhagwat prasad Maganbhai as power of attorney hol der of
t he petitioners. The respondent/defendant chall enged
mai ntai nability of suit contending that the person who
signed the plaint has no legal and valid authority i.e.
power, to institute suit therefore the institution of
suit itself being ab-initio illegal, the plaint be
rej ected. Accordingly, the |earned Judge uphol ding the
contention of the respondent/defendant, rejected the
plaint vide order dated 7.11.1996. In view of the
rejection of plaint, application Ex.5 for interim relief
was al so rej ected as havi ng beconme i nfructuous.
Aggrieved by the said order, the petitioners/plaintiffs
have filed GCivil Revision Application No. 1854 of 1996
chal l engi ng the order of rejection of plaint and Cvi
Revi si on Application No. 1859 of 1996 chal |l engi ng the
order passed bel ow application Ex.5.

On perusal of record it transpires that said Pate
Bhagwat pr asad Maganbhai has filed the suit on the basis

of Ex.3/13, power of attorney dated 9.9.1996. The
authority is captioned as "Special Power of Attorney".
In paragraph 4 thereof, it has been stated that the

respondent has initiated tenancy proceedings No.35 of
1976 under Sections 32 (G and 32 (FF) and 70 (MB) of the
Bonbay Tenancy Act therefore authority is given to | ook
after the said land, sow, cultivate, reap and to dispose
of the agricultural product, to initiate civil and
crimnal proceedings as fal se cases have been initiated,
to initiate crimnal proceedings against any person
whosoever has filed false affidavit, prepared false
bills, to take actions for conpensation and damages, to

protect possession and initiate civil proceedings in
court. The said authority has been executed on a stanp
paper of Rs.10/-. Interpreting this power of attorney,

that it 1is given for a particular purpose of defending
tenancy proceedings only and it is a 'special power of
attorney' hence has no authority to file suit for
decl arati on and i njunction

As a cardinal rule, the nature of docunent has not to be

judged by the title or caption which it bears. |In order
to gather intention of the parties, the docunent has to
be read as a whole and not in isolation. Simlarly,

execution of docunent in a particular formand paynent of
stanp fees, would not be much rel evant consideration for
deci di ng nature of docunment. In this case, it 1is true
that power of attorney, Ex.3/13, bears title as "Speci al
Power of Attorney" and the sanme is executed on a stanp
fee of Rs.10/- But nerely because it is titled as
"Special Power of Attorney" and it is executed on a stanp



paper of Rs.10/- does not beconme a special power of

attorney. The words "Special Power of Attorney" suggest
that the power is given for a specific particular act
only. In this case, on reading paragraph 4, it appears
that the power is given for doing so many acts and deeds
which are general in nature. It is true that the
authorities given are in background of the tenancy case
instituted by t he def endant / r espondent but

nonet hel ess can be construed to have given for doing
particul ar act. Reference to tenancy case sinply suggests
the cause giving rise to giving of power and authority.

In this case authorities given suggest that the attorney
is authorised to sow, «cultivate, reap and dispose of
agricultural product, to initiate civil and crimna
proceedi ngs for the protection of the property as well as
against all concerned who have filed fal se cases, false
affidavits, etc.. Thus, the nature of aut hority
suggests that it is given for executing nmultiple acts,
general in nature. This includes initiation of every and
any kind of |egal proceedings, may be civil or crimnal

Affixing of stamp fee on a particular docunent does not
decided the nature of docunent but on the contrary, the
nature of docunent and intention of parties would decide
the stanp fees to be affixed. |If in a given case it is
found that the docunent is insufficiently stanped then
proper course would be to inmpound and direct the party to
pay proper stanp fees in accordance with law. Keeping in
mnd the contents of document, the court may decide the
nature interpreting the provisions of Jlaw and on
interpretation if it is found that the docunment is
insufficiently stanped then the court shall inmpound the
docunent and take appropriate action as per law. |n case
where insufficient stanp fee is paid it is not proper for
the court to interpret the docunment according to the
stanp fee. Wile doing so, the court would be acting
dehors the provisions of |aw

In my view, in the facts and circunstances of the case,
the interpretation given by the court below to the
docunent Ex.3/13, power of attorney dated 9.9.1996, is
not proper and is dehors the settled principles of |aw
therefore the inpugned order is required to be quashed
and set aside.

In the result, the civil revision applications are
al l owed. The inpugned order dated 7.11.1996 rejecting
the plaint and Ex.5 is set aside. The power of attorney,
Ex.3/13 dated 9.9.1996, is to be treated as "Ceneral
Power of Attorney". As regards proper stanp fees, the



court would be at liberty to initiate appropriate
proceedi ngs under the Bombay Stanmp Act. As a consequence
of this order, the suit and application Ex.5 shall stand
restored. The court belowis directed to proceed further
in accordance with law from the stage where the
l[itigation was ternminated by virtue of inmpugned order

Rul e is nade absolute. No order as to costs.



