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1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
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5. VWhether it is to be circulated to the Cvil Judge?
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ORAL JUDGEMENT

Rul e. Service of Rule waived by Respondent No.4
for his behalf as also on behalf of rest of the
respondents.

2. This is tenant's revision against the order
passed by the learned trial Judge bel ow application Ex.8
in Gvil Suit No. 150/96.



3. It appears that the respondents-landlords filed
aforesaid Suit for obtaining possession of the Suit
prem ses on nunmber of grounds,inter alia, on the ground
that the Suit prenises have been sub-let and that the
same are not used for the purpose for which they have
been let out for a period of nore than six nonths prior
to the date of the Suit. The respondents-I|andl ords noved
an application Ex.5 dated 31.7.1996 stating therein that
in case the petitioner would cone to know about filing of
the Suit he would inmediately alter the condition of the
suit prenmises (suit shop) and woul d destroy the evidence
that mght be available to the respondents-landlord. The
respondents-landl ords therefore prayed for naking an
i nventory panchnama by |local inspection of the suit
prem ses by a Commi ssioner to be appointed by the Court.
On the sane day the Court passed the order in follow ng
terns :

"M.B.J.Parmar is appointed as Court Comm ssi oner
to prepare panchnama of the disputed prenises
only in relation to the possession as it stands.
He shall draw the panchnama after intimting both
the parties and in presence of parties and
i ndependent panchas."

It appears that when the Comm ssioner acconpanied with
the bailiff made panchnana the prem ses was found cl osed.
The al | egati on nade by the respondents-landlords is that
when the bailiff went to the residence of the tenant
al t hough the petitioner's son was present and although
the petitioner was also present, it was represented by
the petitioner's son that the petitioner would renain
present at the suit shop in the evening after he would
return home. The respondents |andlord, therefore, prayed
for, in Application Ex.8, that the panchnama  was
deliberately not allowed to be prepared and, therefore,
the I ock applied on the suit shop should be directed to
be renoved, the panchnama should be nmmde by the
Conmi ssi oner, new | ock should be applied to the suit shop
and the keys should be produced in the Court by the
Conmmi ssi oner . On the same day (and wi thout hearing the
petitioners) the Court passed order to the effect that
the Comm ssioner should break-open the | ock of the suit
shop, prepare panchnama (as ordered earlier), apply new
lock to the suit shop and produce the keys of the new
lock in the Court through its Registrar or Nazir. It is
this order which has been subjected to challenge in this
petition wunder Section 115 of the Code of G vi
Pr ocedure.



4. The short submission made on behalf of the
petitioneer is that the inmpugned order is not warranted
either by Oder 26, Rule : 9 or Oder : 39, Rule: 7
C.P.C. The subnission is also sought to be substanti ated
by decision of this Court render ed on 23.9.1985
(A S. QURESH! , J.) in Civil Revi si on Application
No. 1104/ 85 which came to be decided between the sane
parties in respect of alnmpst simlar type of order passed
in another suit between the parties which is pending
before the trial Court. In reply it has been subnmitted
by respondent No.4, who is appearing for hinself as well
for other parties and who happens to be the |earned
Advocat e practising before the | ower Court submitted that
the subsequent conduct of the petitioner does not cal
for interference with the inpugned order. According to
his subm ssion on 1.8.1996 the inmpugned order was passed
by the trial Court and on 8.8.1996 this petition was
filed. Inspite of the pendency of this petition the
petitioner with the aid of his sons got renoved the PVC
goods of the third party stored in the suit prenises on
16.8. 1996 and that is howthe petitioner has prevented
vital evidence to come to light at the time of trial. In
nmy opinion this subm ssion of the respondent No.4 cannot
be entertained at this stage in this Cvil Revision
Application because it would be a matter of trial. The
vital question is whet her t he trial Court had
jurisdiction to issue direction as per the inmpugned
order. Having gone through the provision of order : 26,
Rule : 9 as also order 39, Rule : 7 which has been
gquoted in the application nmoved before the trial Court I
am of the opinion that the Court did not have
jurisdiction in the facts of the case to issue such
direction as has been issued persuant to the inpugned
order. The purpose of application which was nmoved by the
respondent-landlord was to see that the |ocal inspection
was made and the panchnana was prepared. The purpose for
which the application was nmoved was never taking of
possession of the Suit prem ses even before the trial
Even if that was the purpose that could hardly have been
ent ert ai ned in the Suit for possession under the
provi sions of the Rent Act. This Court had an occasion
in the previous proceeding to deal with the matter at
I ength and to observe that the provision of Oder : 39,
Rul e : 7 does not enpower the Court to pass order
whereby the premises if found | ock should be sealed for
an indefinite period the consequence of which would be
illegal ouster of the tenant. The Court dis-approved of
almost simlar type of order passed by the Court in the
other proceeding. In ny opinion the inpugned order in
the present proceeding is required to be dealt with in
the simlar fashion. | have no hesitation in finding



that the learned trial Judge has exceeded all its
jurisdiction in passing the inpugned order and the sane
deserves to be quashed and set aside.

5. At this stage | asked respondent No.4 whet her he
woul d be ready to have a panchnama since the petitioner
expressed his readiness to prepare panchnama before this
Court. The respondent No.4 submits that nowit is no use
havi ng panchnama made in the light of the facts which
have been set out by him It will be open to the
respondents - landlords to adduce evidence on such facts
before the Court at the tine of trial, however, in view
of what is stated above whereas the inpugned order is
required to be quashed and set aside no further order is
required to be nade on the application for nmaking
panchnana

6. In the result this Cvil Revision Application is
al l owed. The inpugned order is hereby quashed and set

asi de. It is observed that there is now no necessity at
this stage to nmake panchnama of the suit prem ses,
however, it is open to the parties to nove application

before the trial Court as and when the occasion m ght
arise, to have |Ilocal inspection and nmake the panchnama
and it will be open to the Court to pass appropriate
order, in accordance with law and after hearing both the
parties. It is, however, directed that the learned trial
Judge who hears the Civil Suit No.220/85 will also hear
the Gvil Suit No. 150/ 96. Both the matters will be
deci ded as expeditiously as possible by the trial Court.

Rule is accordingly made absolute with no order
as to costs.
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