IN THE H GH COURT OF GUJARAT AT AHVEDABAD

APPEAL FROM ORDER No 589 of 1996

For Approval and Signature:

Hon' bl e MR JUSTI CE S. D. DAVE

1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?
( No. 1 to 5 NO
GOPALDAS HOTHCHAND BHQIWAN
Ver sus
KHUSHALDAS RAJUMAL SI NDHI
Appear ance:
NANAVATY ADVOCATES for Petitioner
M5 SEJAL K MANDAVI A for Respondent No. 1, 2, 3

CORAM : MR JUSTI CE S. D. DAVE
Dat e of deci sion: 31/03/97

ORAL JUDGEMENT
The Appeal From Order is at the adm ssion stage.
The sane has been admitted after hearing the counsels and

is taken for final hearing.

The Appellant before me happens to be the
original plaintiff. He has filed the noney suit agai nst



t he defendants. The ampunt is handsone because according
to the plaintiff, the respondent/defendants had taken
sone anpunt and against that the respondent/defendants
had given four cheques, each for an anount in sum of
Rs. 1, 00, 000- 00. These cheques have not been honoured.

The Application at Exhibit-28 has been captioned

as an application under Order 39,Rule-1 and 2 of the
Cvil Procedure Code. This description at the caption
does not appear to be according to law, but there is the
renedy open for the appellant/plaintiff, who could go
before the Court below with a request for attachment
bef ore judgnent. Despite t he m squoting of the
provisions of law, it appears that the case of the
appel lant/ plaintiff requires to be considered on nerits.

There is no dispute t hat t he respondent/

def endants had given four cheques, each of Rs.1, 00, 000-00
and that all the cheques have bounced. It appears that,
so far as the property described as Lot No.1 is concerned
there has been a nortgage or hypothecation in favour of a
| ocal bank. 1In the same way, so far as the property
described at Lot No.2 is concerned, there has been an
agreement to sell. This aspect of the case would |ead
the Court to come to the conclusion that the interest of
the appellant/plaintiff requires to be saf eguarded. The
decree which the appellant/plaintiff mght probably get
in future should not be frustrated.

Therefore allowing the Appeal in part and

reversing the orders of the Court bel ow after hearing the
| earned counsel for the parties, | say that the property
described at Lot No. 3 in the Application at Exhibit-28
shall not be transferred, or alienated in any way by the
respondent/defendants till the suit against them is

decided by the trial Court.
Appeal stands allowed to the above said extent.

The orders of the Court below shall stand nodified.
There shall be no order as to cost.



