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CAV JUDGEMENT
All  these appeals arise fromthe interlocutory

orders passed by the learned GCivil Judge ( Seni or
Division), Surat in Special Cvil Suit No. 167 of 1992.



Since the properties which are the subject matter of al
the three appeals are the same and the parties are the
sane, wth consent of the |earned counsel for the
parties, all the three appeals and the Civil Applications
therein are heard together for final disposal and are
accordi ngly being disposed of by this comobn judgnent and
order.

BASI C FACTS :

2. Plaintiff No. 1 (respondent No. 1in A O No

132 of 1994), who is the brother of defendants Nos. 2 to
5, has filed the present suit alleging that all the
defendant firms ( Nos. 1 and 6 to 11) are joint Hi ndu
famly firnms, but for the purpose of incone-tax they were
constituted as partnership firns (except defendant No. 1
- a Private Limted Conpany) and that the plaintiff has
filed the present suit for dissolution of these firnms and
for accounts and for getting his 20% share in the assets
and profits thereof. Plaintiff No. 1 is one of the five
brothers. Plaintiff No. 2 is the wife of plaintiff No.
1. Defendant no. 14 is the son of the plaintiffs. The
defendant - firns including defendant No. 1 Conpany are
engaged in the business of processing textiles and ot her
connect ed busi ness activities. The other defendants are
the remaining four brothers of plaintiff No. 1 and
various business firms. According to the plaintiffs, the
defendant - firnms were dissolved on Septenber 6, 1990 and
in any case, the plaintiffs were entitled to have the
firme dissolved with effect fromthe date of filing of
the suit.

3. Appeal From Order No. 132 of 1994 is filed by
ori gi nal defendant Nos. 1 to 13 and 15 to 22 for
challenging the order dated March 5, 1994 below interim
i njunction application Exh. 5 in the present suit, by
which the trial Court has restrained the defendants from
using all the properties, nmchineries, trade nane and
goodwi I | as nentioned in the Schedules to the plaint. In
the af oresaid Appeal From Order, the appellants have al so
filed Civil Application No. 1562 of 1994 wherein this
Court, while issuing notice on the Appeal and the said
stay application, passed an ad-interimorder dated May 3,
1994 staying the order passed by the trial Court. The
said ad-interimstay has been continued fromtime to tine
and is operative at present.

4. Afiter the aforesaid stay order was passed by this
Court, the said appellants, i.e. defendant Nos. 1 to 13



and 15 to 22, filed application Exh. 65 before the tria

Court praying for an interim injunction against the
plaintiffs and defendant No. 14 (plaintiffs' son) from
entering into the business prem ses of the defendant -
firme and also fromobstructing the defendants in day to
day routine working of defendant - firnms and further
praying that the plaintiffs and Defendant No. 14 be
restrai ned from di spossessi ng the defendants.

5. The trial Court has allowed the said application

(Exh. 65) by an order dated September 6, 1994 and
restrained the plaintiffs and defendant No. 14 from
entering into the business premses of the partnership
firme and fromobstructing the defendants in day to day
routi ne work of defendant Nos. 1 conpany and defendant
Nos. 6 to 11 firms and also from di spossessing the
def endants without follow ng due process of |[|aw The
said order is made to be operative till the disposal of
Cvil Application No. 1562 of 1994 pending before this
Court. Al though the said order is apparently in favour
of original Defendant No. 1 to 13 and 15 to 22, Appea

From Order No. 332 of 1994 is filed by themwith a
prayer that the aforesaid order dated September 6, 1994
ought to have been made operative by the trial Court till

di sposal of the suit and not nerely till disposal of
Cvil Application No. 1562 of 1994 presently pending
before this Court.

6. Substantially aggrieved by the above order dated
Septenber 6, 1994, the original plaintiffs have filed
Appeal From Order No. 311 of 1994 contending that since
the plaintiffs have 20% share in the partnership firns,
the trial Court ought not to have passed any order
restraining the plaintiffs from entering into t he
business prenises of the partnership firns and taking
part in the managenent of the said firms. No ad-interim
stay has been granted in Civil Application No. 3927 of
1994 in the aforesaid appeal filed by the plaintiffs and
therefore, the said interim order passed by the tria
Court on Septenber 6, 1994 bel ow application Exh. 65
continues to operate.

SUBM SSI ONS ON BEHALF OF APPELLANT - DEFENDANTS

7. M S.B. Vaki | , | ear ned counsel for the

appel l ants (original defendant Nos. 1 to 13 and 15 to
22, i.e. all the defendants except defendant Nos. 14
who happens to be the son of the plaintiffs) has assailed
the interimorder dated March 5, 1994 passed by the trial



Court below interiminjunction application Exh. 5 on

various grounds. However, at the outset his grievance
was that the trial Court had passed the order under
appeal without hearing the defendants. |f the defendants

had been given such opportunity, they would have filed
further affidavits and produced sone docunents on the
controversy sought to be raised by the plaintiffs on
merits. M Vakil has then urged the foll owi ng grounds on
nerits of the order dated March 5, 1994 :-

(1) The plaintiffs' reliefs in the suit are based on
the allegation that all the defendant firms are
joint Hndu famly firms, but for the purpose of
i ncome-tax they were nade as partnership firms.
However, the entire base of the suit is untenable
in view of the follow ng subm ssions : -

(a) Except their own bare word, t he
plaintiffs have not |led any evidence to
show that the defendant firns are joint
Hi ndu famly firns.

(b) The plaintiffs have not produced any
partnership deed nor have they relied
upon any terns and conditions of
partnership for asserting their 20% share
in the suit properties.

(c) The plaintiffs have nerely alleged that
the defendant - firms and defendant No.
1 Conpany are formal, not real, but they
have not even alleged that even plaintiff
No. 1 is a partner in any genuine
partnership firm

(I'l) Even the plaintiffs' own case is that the suit
firme are joint Hindu famly firms, but for the
purpose of income-tax they are treated as
partnership firms. The very base of the
plaintiff's suit is thus founded on allegation of
illegality and therefore, the doctrine of par
delicto would apply and on this ground al so the
plaintiff cannot get any relief fromthe Court.

(1'11) The plea that the defendant - firns are joint
famly firnms is contradictory and inconsistent
with the plea for enforcenent of rights under the
Partnership Act.



(I'V) Wthout prejudice to the above, the plaintiffs
cannot file one suit for dissolution of all the
partnership firns.

(V) The order passed by the trial Court is a blanket
order restraining the defendants fromusing al
the properties whether business properties or
residential properties. An injunction of such
magni t ude and sweep could not have been given
even at the final hearing of the suit, much |ess
at the interim stage.

(M) Once the trial Court gr ant ed t he interim
i njunction against wuser of the suit properties
and did not grant interim injunction against
transfer of the suit properties, although prayed
for by the plaintiffs, it would not be open to
this Court to grant any interim injunction
agai nst transfer of the suit properties while
setting aside the order of injunction against
user of the suit properties and that such order
cannot be passed even under the provisions of
Order 41, Rule 33 of the Code of Civil Procedure.

8. As far as Appeal From Order No. 331 of 1994 is
concerned, M Vakil submitted that since the plaintiffs
were acting contrary to the interest of the defendant
firms, the trial Court had rightly passed the interim
i njunction order dated Septenber 6, 1994 restraining the
plaintiffs and defendant No. 14 (plaintiffs' son) from
entering the properties of the defendant firns and from
interfering with the defendants in running business of
the said firnse and from dispossessing the defendants
except in accordance with law. However, the said interim
i njunction orders were required to be nade operative till
di sposal of the suit and there was no need to restrict
their operation till disposal of Cvil Application No.
1562 of 1994 which is pending before this Court.

SUBM SSI ONS ON BEHALF OF PLAI NTI FFS

9. On the other hand, M D.D. Was, |earned counse

for original plaintiffs (the respondents in the aforesaid
2 appeal s and appellants in Appeal From Order No. 311 of
1994) has subnitted that both the sides were fully heard
by the trial Court before passing the order below interim
i njunction application Exh. 5 and supported the order
dated March 5, 1994 passed by the trial Court below the



interiminjunction application. He has assailed the
order of the trial Court dated September 6, 1994 bel ow
application Exh. 65. The submi ssions made by M VWas
are as under :-

(i) The docunent called Lavadnanu (docunent referring
the disputes between the parties to arbitration
herein after referred to as "reference to
arbitration") signed by all the five brothers on
Novermber 8, 1990 shows that the disputes between
t he parties about the suit properties were
referred to arbitration. 1In the said docunent,
it was clearly nentioned that all the five
brothers i.e. defendant Nos. 2, 3, 4, 5 and
plaintiff No. 1 were partners in one firmor the

ot her bei ng def endant No. 1 Conpany and
defendant Nos. 6, 7, 8 and 9 and that all these
firnms and the private limted Conmpany are

i nterconnected as the five brothers are partners
in one or the other firm The defendants had
tried to procure a back dated award in the
aforesaid proceedings after expiry of the tine
[imt stipulated for making the award and after
filing of the present suit. The fact, however,
remains that the defendants have adnmitted as
recently as on Novenber 8, 1990 (before the
filing of the present suit in 1992) t hat
plaintiff No. 1 is a partner in the defendant
firmse. Plaintiff No. 2 is the wife of plaintiff
No. 1 and defendant No. 14 is the son of the
plaintiffs. Thus, the plaintiffs have share or
interest inthe joint fanmly firms which are
being treated as partnership firms and the tria

Court has rightly proceeded on that basis. Even
in respect of defendant no. 1 Conpany, it is
open to the Court to lift its corporate veil as

it is basically a famly concern

(ii) Under Section 53 of the Partnership Act, after a
firmis dissolved, every partner may restrain any
ot her partner fromusing any property of the firm
for his own benefit, until the affairs of the
firmhave been conpletely wound up. In this view
of the matter, the trial Court had rightly passed
the order of interiminjunction for restraining
t he defendants fromusing the suit properties of
t he defendant - firns. The plaintiffs however
concede that during pendency of the suit the
defendants nay be permitted to nmake use of the
residential prem ses on condition that they do
not transfer the sane.



(iii) This Court can, in exercise of powers under O der
41, Rule 33 of Code of Gvil Procedure Code,
grant further reliefs to the plaintiffs to
restrain the defendants from transferring the
suit properties.

(iv) Once plaintiff No. 1 is treated as a partner of

the defendant - firns and as one of the five
brothers, he is having 20% share in the assets as
well as profits of the defendant - firnms, the

Court erred in passing the order dated Septenber
6, 1994 restraining the plaintiffs from entering
the properties of the defendant - firms and from
participating in the managenent of the said firns
and from enjoying the cormon possession of the
suit properti es.

(v) On the one hand, the interiminjunction dated
March 5, 1994 passed by the trial Court for
restraining the defendants fromusing the suit
properties is stayed by this Court by an
ad-interim order and the defendants are nmerrily
using the suit properties and getting all the
profits of the defendant firns for their own
personal benefits and on the other hand the
plaintiffs are neither permtted to participate
in the running of the business of the defendant
firme nor are the plaintiffs being paid any
amount by the defendants ever since Septenber,
1990. The di sposal of the suit is bound to take
some time, but the plaintiffs cannot be deprived
of their right to get the profits of the
defendant firms and to participate in t he
managenent of busi ness of the defendant - firns.

ALLEGATI ON OF ABSENCE OF HEARI NG BEFORE TRI AL COURT :

10. So far as the grievance made by the |earned

counsel for the defendants regardi ng absence of hearing
before the trial Court is concerned, affidavits have been
filed by the | earned advocates who had argued the interim
i njunction application before the trial Court. Wile the
| earned advocates for the defendants have said that they
were not heard, the | earned advocate for the plaintiffs
has filed an affidavit stating that the | earned advocates
for all the parties were heard. Roj kam of the suit
proceedi ngs has al so been perused. The roj kam shows t hat
on Decenber 28, 1993 the advocates for the parties were
present and the argunents of the | earned advocate for the



def endants were heard on application Exh. 5 (interim
i njunction application) and the hearing was adjourned to
January 4, 1994 for the arguments on behalf of the
plaintiffs on application Exh. 5 and al so certain other
applications. It appears that the matter was posted on
certain dates in January, 1994, but ultimately on March

19, 1994, the trial Court heard the argunments of the
| earned advocate for the plaintiffs on application Exh.
5 and the matter was thereafter adjourned to March 22,
1994 for hearing the reply on behalf of the defendants on
application Exh. 5 and also for hearing of certain other
applications. On March 22 the matter was adjourned to
March 25 and then to March 29. Finally, the rojkam for
March 29, 1994 shows that the | earned advocate for the
parties were present and the trial Court heard the

argunents on application Exh. 5 and the nmatter was
adjourned to April 5, 1994 for pronouncenent of order
bel ow application Exh. 5 and for hearing of certain

ot her applications. The order was pronounced on April 5,
1994. It appears fromthe rojkamthat the argunents of
bot h t he si des were heard on interim injunction
application Exh. 5.

The version of the |earned advocate for the
plaintiffs before the trial Court is that the defendants
were heard on application Exh. 5 (interim injunction
application) first on Decenber 28, 1993 as they insisted
that the matter be heard, when the | earned advocate for
the plaintiffs was busy in other Courts. Thereafter, the
argunents of the | earned advocate for the plaintiffs were
heard on March 19, 1994 and on March 29, 1994, the trial
Court heard the | earned advocates for both the sides on
interiminjunction application

On the other hand, the version of the |earned
advocate for the defendants before the trial Court is
that on Decenber 28, 1994, the trial Court heard the
argunents on behalf of the defendants on certain other
applications and not on interim injunction application
Exh. 5 and that the reply of the defendants canme to be
filed on January 27, 1994 and thereafter they were not
heard.

Going by the rojkam it prima facie appears that

on March 25, 1994 the Court posted the matter for hearing
the reply argunents on behalf of the defendants to March
29, 1994 and on that day the trial Court did hear the
| earned advocates for the parties. In view of the
aforesaid controversy, however, this Court conveyed to
t he | earned counsel appearing for the parties here that
full opportunity wll be given to both the |earned



counsel to argue at length on nerits of the question of
interim relief which should operate during pendency of
the suit. The Ilearned counsel for the parties have
availed of this opportunity by addressing this Court at
length in different sittings spread over about 10 days.
Thi s Court, therefore, proceeds to deal wth the
contentions of the parties on nerits.

CONTENTI ON | :

11. The defendants have contended that the plaintiffs
have not nmde out any case for grant of any interim
i njunction, because the plaintiffs have not Iled any
evidence to show that they have any share or interest in
the defendant firms. |In support of the said contention
they have also relied upon the decisions in the case of
Kshetra Mohan V. E P.T. Commr., AR 1953 SC 516, Bacha
F. Quzdar V. Commr. of |.T., Bonbay and Chanparan Cane
Concern V. State of Bihar, AIR 1963 SC 1737. However,
it is not necessary to refer to the said decisions in
view of peculiar facts of this case in as much as the
Lavadnanu (Reference to arbitration) dated Novenber 8,
1990 signed by all the five brothers clearly states that
all the five brothers are having share in one firm or
anot her bei ng defendant No. 1 Conpany and defendant Nos.
6 to 9 partnership firns and that the arbitrators were
appointed to resolve disputes between the parties and
that the arbitrators will take into account the books of
accounts of defendant No. 1 Conpany and the other firmns
and will t ake deci si on about partition of
assets/distribution of the profits. The def endant s
having relied upon the said reference to arbitration, no
further evidence was required to be led by the plaintiffs
in support of the foundation of the plaintiffs' case.

12. O course, there are subsequent disputes about

the award purported to have been si gned by t he
arbitrators on Decenber 31, 1991 which, according to the
plaintiffs, was signed and given by the arbitrators not
only after expiry of the time Ilimt (31.12.1991)
stipulated by the parties for giving the award, but also
after filing of the present suit on March 25, 1992 and
after service of the summons in the present suit on the
defendants who, according to the plaintiffs, were in
collusion with the arbitrators and procured the award on
April 8, 1992, but the arbitrators antedated the award by
putting the date as "31.12.1991" and, therefore, the
award was never communicated to the plaintiffs or the
defendants prior to April, 1992. These controversies are
al ready subject nmatter of Cvil Msc. Application No.



26 of 1992. Reference is nmmde to t he af oresai d
arbitration proceedings nerely for the linited purpose of
referring to the reference to arbitration dated Novenber
8, 1990 which shows that plaintiff No. 1 was admitted to
be a partner/shareholder in the defendant - firnms
especi al ly defendant No. 1 Conpany and defendants No. 6
to 9 firms.

CONTENTION 11 : -

13. The contention of M Vakil that the plaintiffs

are not entitled to any relief as they have thensel ves
made an illegality the foundation of their application is
nm sconcei ved. The plaintiffs have alleged in t he
application that although the defendant firns are joint
famly firms, they are constituted as partnership firms
for income-tax purpose. As is well known businessnmen do
resort to tax planning for the purpose of reducing their
tax liabilities and such tax avoi dance cannot be treated
as illegal though tax evasion is certainly illegal. It
may be that as regards tax avoidance, there are two
school s of thought on the question whether such tax
avoi dance should be discouraged or not, but it is not
necessary to enter into that controversy for the purpose
of the present proceedings. The plaintiffs cannot be
denied any interimrelief on application of principle of
pari delicto as contended by the | earned counsel for the
defendants, for there is no illegality in the first
pl ace.

CONTENTION |11

14. M Vakil also contended that on the one hand the
plaintiffs have clainmed that the defendant - firns are
joint famly firnms and on the other hand the plaintiffs
are claimng relief under the Partnership Act and that
they are thus taking up inconsistent plea which is not
perm ssible. For this purpose, M Vakil has relied on
the decision in the case of Om Prakash Vs. Ram Kunmar
AR 1991 SC 409. The ratio of the said decision is not
of any assistance to the defendants as the Suprene Court
observed in that case that a party cannot be granted a
relief which is not claimed, if the circunstances of the
case are such that the granting of such relief would
result in serious prejudice to the interested party and
deprive himof the valuable rights under the statute. In
an action by the landlord the tenant is expected to
defend only the clai mnade against himand if a cause of
action arises to the landlord on the basis of the plea
set up by the tenant in such action, it is necessary that



the landl ord seeks to enforce that cause of action in the
same proceedings by suit by amendnment or by separate
proceedings to entitle the landlord to relief on the
basis of such cause of action. The principle that the
Court is to nould the relief taking into consideration
subsequent events is not applicable in such cases.

In the instant case, obviously the plaintiffs are

not claimng any interimrelief on the basis of any plea
bei ng set up by the defendants which is nore of denial
than any positive plea. M Wyas has rightly relied on
t he decision of the Supreme Court in the case of Firm
Srinivas RamVs. Mhabir Prasad, AR 1951 SC 177 wherein
it is held that the plaintiff is entitled to take up
i nconsi stent pleas.

CONTENTION |V :

15. As far as the contention that the present suit is

not maintainable as it is filed with a prayer for
di ssolution of firms for which different suits should
have been filed against different firnms, the provisions
of Order 1, Rules 3, 4 and 5 CPC are required to be
noted. Rule 3 provides that all persons may be joined in
one suit as defendants where, if separate suits were
br ought agai nst such persons, any conmon question of | aw
or fact would arise. Rule 5 provides that it shall not
be necessary that every defendant shall be interested as
to all the reliefs clained in any suit against him
Simlarly, Rule 4 provides that judgnment nmay be given
wi thout any anmendnment against such one or nore of the
defendants as may be found to be liable, according to
their respective liabilities.

In view of the nature of the subject matter of

the suit and the controversy between the parties, it 1is
clear that common questions of |aw and fact have arisen
between the parties and the contents of the aforesaid
reference to arbitration also indicates that hearing of
the suits in respect of all the partnership firms between
the parties would not enbarrass or delay the trial of the
suit. Looking to the provisions of Rule 9 of Oder 1 CPC
also, it is clear that the suit cannot be said to be
non- mai nt ai nabl e.

As far as defendant no. 1 Conpany is concerned,

M Was conceded that for the purpose of w nding up of
the Company, the plaintiff will t ake appropriate
proceedi ngs, if necessary, but |ooking to the contents of



the reference to arbitration dated Novenber 8, 1990, it
i s necessary that the properties standing in the name of
def endant no. 1 - Conpany be al so considered al ongwith
the properties of the partnership firms for their
protection and preservation

CONTENTI ONS V & VI

16. So far as the substantive merits of the interim

i njunction granted by the trial Court are concerned, the
only ground/s on which the trial Court has granted the
said interiminjunction are that by operation of section
53 of the Indian Partnership Act, after a firmis
di ssol ved, no partner can use the partnership property
for his own benefit and also on the ground that if the
factory premises and nmachineries, etc. are used,
machineries wll wear out and beconme usel ess after sone
time. M VWas has vehenently supported the said order
and has relied upon an unreported judgenment delivered by
this Court on July 16, 1979 in CR A No. 671 of 1979.

17. However, so far as the aforesaid injunction order

is concerned, it appears that the trial Court did not
appreciate that while nmachi neri es woul d certainly
depreciate wth wuser, on account of nonuser they can be
rusted and woul d nmerely becone scrap after passage of
some time. Hence, no useful purpose would be served by
restrai ning the defendants from using the nachineries and
factory premises or trade name and goodwill of the
defendant - firnms. |In fact, the trade nane and goodwi ||
of running business would deteriorate in value if the
busi ness of defendant - firns are not permtted to be run
and t he factory premses and machineries are not
permtted to be used. The defendants would certainly be
expected to maintain the factory prenises and nachi neries
in good running condition and since the defendants have,
even according to the plaintiffs, 80% share in the
various suit properties and suit firms, one can certainly
proceed on the basis that as ordinary nen of prudence
they would | ook after and maintain the factory prenises
and nmachi neries in good running condition since they want
torun the business wth the help thereof. O course,
whet her the plaintiffs should be kept out of t he
managenent of the business of different defendant - firns
or not or whether they should be paid any anpbunt on
account towards the profits of the defendant - firnms are
different questions and the same are nore appropriately
the subject matter of Appeal Nos. 311 and 331 of 1994
which are being dealt with hereinafter



18. Simlarly, so far as reliance placed on the
provi sions of section 53 of the Indian Partnership Act is
concerned, it is true that the plaintiffs' case is that
the partnership firns were di ssolved on Septenber 6, 1990
and that even otherwi se the partnership firns be treated
as di ssolved under the provisions of Section 44 of the
Partnership Act, but at the sane tine, the provisions of
the Partnership Act do not contenpl ate t hat t he
machi neries of the dissolved firms should be allowed to
be rusted by non-user or that even the partners who are
adm ttedly having 80% share in the assets and the profits
of the partnership firmshould not be allowed to use the
properties and machineries of the firms for years
together. Section 53 will apply in absence of a contract
between the parties to the contrary. In the instant
case, the plaintiffs have not brought to the notice of
the Court any docunment in order to show whether any
contract to the contrary can be inferred or not, but M
VWas has strongly relied upon the provisions Section 53
of the Act on the ground that it was for the defendants
to show any contract to the contrary.

Section 53 reads as under :-

"After a firmis dissolved, every partner or his
representative may, in the absence of a contract
between the partners to the contrary, restrain
any other partner or his representative from
carrying on a simlar business in the firm nane
or fromusing any of the property of the firmfor
his own benefit, until the affairs of the firm
have been conpl eted wound up

Provided that where any partner or his
representative has bought that goodwill of the
firm nothing in this section shall affect his
right to use the firmnanme."

In the comentaries of Pollock & Mulla on the

Indian Partnership Act (1987 Edition), the follow ng
passage explains the object underlying the provisions of
Section 53 :-

"It would follow from the wordings of Sec. 53
that if a partner having control over any
property of the firmor in respect of which he is
liable to account to the firm is likely to



del i berately damage or dissipate it, or transfer
it out of the jurisdiction of the Court the other
partners can apply for what is known as a M nerva
injunction in order to safeguard the property of
the firm Such relief woul d be equal l'y
appropriate to prevent a partner from dissipating
the goodwill of a firm"

In view of the aforesaid object underlying the

provi sions of Section 53, it appears to the Court that
since there is no allegation about deliberate danage
bei ng caused by the defendants to the properties of the
partnership firnms in question, it wuld be nore
appropriate to pass an interimorder for restraining the
defendants from transferring the suit properties rather
than to pass the drastic order of restraining the
defendants fromusing the suit properties.

19. O course, M Vakil strongly opposed such an
interim injunction against transfer being granted on the
ground that the plaintiffs had prayed both for interim
injunction against wuser of the suit properties by the
defendants as well as transfer of such properties, but
the trial Court had granted only injunction against user
and not injunction against transfer, but the plaintiffs
have not chosen to challenge the order in so far as the
i njunction against transfer is not granted. Further, M
Vaki | subm tted t hat i njunction against user and
i njunction against transfer are two nmutually exclusive
renedies and, therefore, nmerely because the Court finds
that injunction against user is not justified, the Court
cannot grant injunction against transfer as a |esser
relief.

20. As already discussed above, while the Court
refuses to grant injunction against wuser, at the sane
time the Court can instead grant an injunction against
transfer in order to soften the rigour of the provisions
of Section 53 of the Indian Partnership Act and in order
to permit the partners having 80% shares to carry on the
business so that wultinmately even if the plaintiffs
succeed, they would get 20% share in the assets and
profits of the partnership - firms, but the assets nust
be preserved and injuncted from being transferred in
order to protect the plaintiff's interest during pendency
of the suit.

Moreover, the provisions of Order 41, Rule 33 of
the Code of Civil Procedure can certainly be invoked



since the situation like the present one would certainly
be one of the situations contenplated by the said rule
which provides that the Appellate Court has the power to
make any order which ought to have been made and to make
such further or other order as the case may require and
that such power may be exercised in favour of such
respondents who may not have filed any appeal or
objection. The power is thus wi de enough to enable the
Court to pass an order of injunction against transfer
whi | e vacating the injunction against user of the suit
properties.

21. Reliance placed by M Vakil on the decision of

the Suprene Court in the case of Rameshwar Prasad Vs.
Shanmbehari Lal, AIR 1963 SC 1901 is m sconceived. In
t hat case, t he Supr ene had laid down that the
di scretionary power conferred by the provisions of Oder
41, Rule 33 cannot be exercised to nullify the effect of
t he abatenent of the appeal. Were in a case the 1|ega
representatives of the deceased appellant and the
surviving appellants are negligent in not taking steps
for substitution, the Court is not to exerciseits
di scretion in favour of such a party, because if the
Appel late Court passes any such order notwi thstandi ng
abat ement of the appeal so far as the deceased appell ant
is concerned, it wll Jlead to the existence of two
contradictory decrees between the heirs of the deceased
appel l ant and the respondent, one passed by the appellate
Court and another to the contrary effect passed by the
Court bel ow which has attained finality consequent on the
abatement of the appeal in so far as the heirs of the
deceased appel | ant are concer ned.

The facts of the present case are obviously quite
different fromthose in the aforesaid decision where the
Apex Court has explained that order 41, Rule 33 enpowers
the Appellate Court to make such further or other order
as the interest of injustice demand and that such power
is to be exercised in exceptional cases when its
non-exercise wll lead to the difficulties in t he
adjustment of the rights of the parties.

22. Simlarly, reliance placed by M Vakil on the

decision of this Court in the case of Rajmal Shanji vs.
Patel Manrupji, 13 GLR 737 al so does not carry his case
any further. In the said decision, this Court has
observed that while it is open to the Appellate Court in
adjusting the rights of the appellant to nodify or
interfere with the | ower Court decree even though that



portion of the |lower Court decree has not been appeal ed
against, but it is not open to the appellate Court to
reopen the decrees which have becone final nerely because
the appellate Court does not agree with the opinion of

the trial Court. These observations are not at al
applicable in the instant case as there is no question of
any decree having becone final as the suit is still at

the interimstage and no previous decree is pressed into
service by any party.

23. In the facts of the present case, exercise of the

power under Oder 41, Rule 33 is justified because the
i njunction against transfer 1is being substituted for
i njunction against wuser of the suit properties and thus
the Court is granting lesser relief than the relief
granted by the trial Court. The injunction against
transfer will preserve the suit properties in which the
plaintiffs are claimng 20% share. Non-exercise of this
di scretionary power would lead to the difficulties in the
adjustment of the rights of the parties at the concl usion

of the trial. As stated above, if the plaintiffs succeed
inthe suit, they will get 20% of the assets as well as
profits of the firns. In fact M VWas for the plaintiffs

also prayed that since the Court is considering the
def endants' request for vacating the interim injunction
granted by the trial Court against user of the suit
properties, the defendants should also pay the plaintiffs
a reasonable anmount on ad-hoc basis, as they have
continued to wuse the suit properties in view of the
ad-interimstay granted in the present appeal. Thi s
subm ssion is considered alongwith the submi ssions in the
ot her two appeal s.

APPEALS NO. 311 AND 331 OF 1994

24. Next comes the question about validity or
otherwi se of the order dated Septenber 6, 1994 passed by
the trial Court restraining the plaintiffs and their son

def endant No. 14 fromentering the suit properties of
the defendant - firnmse and from participating in the
management of the said firns and from di spossessing the
defendants fromthe suit properties. According to M

Vakil for the defendants, the trial Court had rightly
passed the said order as the plaintiffs and defendant No.
14 were acting contrary to the interest of the defendant
firme and also because it was the plaintiffs' case that
the partnership firns were dissolved with effect from
Septenber 6, 1990 and, therefore, according to the
def endants, there was no reason why the plaintiffs and
their son defendant No. 14 should be pernmtted to enter



t he business premises of the defendant firnms and to
participate in the managenent of the business of those
firms. According to the defendants, the plaintiffs have
land in the G DC Estate at Ankl eshwar and an industri al
shed at Surat and, therefore, the plaintiffs can very
wel |l carry on their business in those prem ses.

25. M Was vehenently chall enged the said order and
submtted that either the defendants nust imediately
gi ve t he plaintiffs the share in the assets and
accunul ated profits of the firns or the plaintiffs nust
be permtted to participate in the nmanagenent of the
busi ness firms but the plaintiffs cannot be left in the
lurch on both the counts. M Was subnmitted that as
regards the so called industrial shed and the land in
GDC, the plaintiffs are not in a position to use the
said land. The machineries lying therein are clained to
be of the ownership of the defendants and, therefore, the
plaintiffs are not in a position to generate any incone
fromthose properties. So far there is no partition by
nmetes and bounds nor is there any distribution of the
suit properties according to the shares of the five
brothers who were partners in different firms. M VWas
has subnmitted that the contentions of the defendants in
this behalf are based on the alleged award procured by
the defendants in collusion with the arbitrators by
getting it prepared after filing of the present suit by
the plaintiffs and getting it antedated and that the said
award has been prepared in such a way that the properties
proposed to be given to the plaintiffs are inflated in
value and the properties proposed to be given to the
def endants are deflated in value so as to create a show
of equal distribution of assets anobngst five brothers and
that the properties which the defendants want to give to
the plaintiffs are not such that they can be imediately
utilised. The plaintiffs have not been given a single
pi e since Septenber, 1990 and the plaintiffs and their
son defendant No. 14 are not even pernmitted to wthdraw
any amount from the anmounts due and payable to them from
t he defendant firns even on account. This prayer is nade
not merely on account of the order bel ow Exh. 65, but
also in viewof the fact that the interim injunction
granted by the trial Court restraining the defendants
fromusing the suit properties is stayed by this Court.

26. Having heard the | earned counsel for the parties,

it appears to the Court that while the police action
attributed to the plaintiffs by itself nmight not have
been sufficient to grant injunction below application



Exh. 65, nevertheless in view of the serious differences
between the parties, while the defendants may be
permtted to use the suit properties subject to the
restraint against transfer of the suit properties and
even while confirmng the interim injunction dated

Septenber 6, 1994 till disposal of the suit so as to
retrain the plaintiffs and defendant No. 14 from
participating in the managenment of business of the
defendant firms, it would be just and proper to direct
the defendants to pay the plaintiffs every nmonth a
reasonable anobunt on account which wll be adjusted

agai nst the properties which may ultimately be allotted
to the plaintiffs and/or against the final anmount which
may be found to be due and payable to the plaintiffs.

27. Unfortunately, the defendants have not produced

any figures on the basis of which the Court can fix the
said anpunt. The plaintiffs have, however, averred in
the injunction application that defendant No. 1 Conpany
is engaged in the business of processing textiles and is
running the business with the help of the |licence owned
by defendant No. 6 firmand that defendants No. 2 to 5
have nade an arrangenent under which defendant No. 10 is
getting nmonthly rent of Rs. 75,000/- and defendant No.
11 firmis also getting nmonthly rent of Rs. 75, 000/ -;
the plaintiffs are also entitled to get Rs. 15,00, 000/ -
per annum for the wuse of the suit properties and
machi neri es by the defendants.

Having regard to the fact that the contesting
defendants are running the busi ness of defendant No. 1
conpany engaged in processing of textiles and defendants
No. 6 to 11 firms are also engaged in the business of
textiles and rel ated business and that even the disputed
award has valued the suit properties at about Rs. 5
Crores, it would be just and proper to fix the aforesaid
amount at Rs. 25,000/- per nonth.

ORDERS

28. Appeal From Order No. 132 of 1996 is partly

allowed. The interim injunction dated March 5, 1994
passed by the trial Court below application Ex. 5
restrai ning the defendants fromusing the suit properties
is substituted by a conposite order of an interim
injunction restraining the parties, that is defendants as
well as plaintiffs from transferring, alienating or
ot herwi se di sposing of their share or interest in any of
t he suit properties and an interim direction that
defendants Nos. 1 to 13 and 15 to 22 shall pay plaintiff



No. 1 an anmount of Rs. 25,000/- per nonth wth effect
from Septenber 6, 1994.

29. Appeal fromorders No. 311 and 331 of 1994 are
partly allowed. The order dated Septenber 6, 1994 passed
by the trial Court below application Exh. 65 is
confirmed and shall continue till disposal of the suit on
condition that the defendants shall pay plaintiff No. 1
every month the aforesaid anount of Rs. 25,000/- with
ef fect from Septenber 6, 1994.

30. The anount of Rs. 25,000/- specified in the

above two paras is one and the same anpunt and is not to
be paid twice over. The anpunt shall be paid directly to
the plaintiffs by Alc. Payee Cheque or shall be
deposited in the trial Court on or before 15th day of
every month, with liberty to the plaintiffs to wthdraw
the same on filing an undertaking that the anmount so
wi t hdrawn shall be adjusted against the final anount
which may be found due and payable to the plaintiffs or
agai nst the properties which may be finally allotted to
t hem The amount of arrears from Septenber 6, 1994 till
the nmonth of Septenber, 1997 shall be deposited in the

trial Court on or before OCctober 24, 1997. I f the
defendants fail to conmply wth this condition, the
interiminjunction granted below application Exh. 65
shall automatically stand vacated, and so also the
interim injunction against wuser of the suit properties
shall revive and shall <continue till disposal of the
Suit.

31. These orders in all the three appeals shall not

cone in the way of the trial Court deciding Civil Msc.
Application No. 26 of 1992 in accordance with |aw
Thereafter, it will be open to the parties to approach
the trial Court for nodification of the interimorders
operating by virtue of this judgenent, in case such
nodi fication becones necessary for the purpose of
i npl enenting the orders on the aforesaid Cvil M sc.
Appl i cation.

32. The appeals as well as Cvil Applications are

accordingly disposed of in terms of the af oresai d
directions with no orders as to costs.

&&88EE&ELEELEELELEEES

At this stage, M S.B. Vakil, learned counse
for the appellants in A QO Nos. 132 and 331 of 1994



prays that the operation of this order be stayed for six
weeks to enable his clients to have further recourse in
accordance with law. In the facts and circunmstances of
t he case, operation of this order is stayed till
Nover nber 11, 1997 only in so far as the direction to pay
t he amounts stipulated in the order is concerned.

Sept enber 30, 1997 (M S. Shah, J.)



