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Mr.iishore please tell to this Hon'ble Court +that

is it your case that agreement to sell dated

B2.11.1982 (Exhibit FWLI/Z2) was signed by vou only

for the purpose of plaintidtd’ s obtaining loan from

THDFE.?

Mr. FKishore is it your same case with respect o

; document (Exhibit PWZ/21) -ﬁhich 15 the

- e

agresment to sell dated uinll,lggg in  Suit  No.

4BB /847
Yo,

M. Hiﬁhmrég I put it to you that the Exhibit

FWL/2 records that you had received Rs.l.70 lakhs

in Huit No. 4%1/84 and Exhibit FU1/21 which is the

agresment to sell in Suit No. 450/86 records that

you had received 1.80 lakhs but you received thess

amount towards part consideration of the sale
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of the two plats, what do vou say about this?

I had received aszs an advance.

Mr. Kishore, please tell to this Hon"ble Court

that does Exhibit PW 1/2 bear vour signaturss?

Mr. Fishore, please also tell to this Hon'ble
Court thalt dooument Exhibit FW2/21 (agreement to
s2lly in Suit No. 458/846 does it bear vyour
signature’?

Yas.

Flease also see Exhibit F-2, the building plan has
hesn  annexed with the Exhibit FW1L/Z does it also
hear youwr signatures?

YEs.

Mrr. Kishore in the same Exhibit, i.e. Exhibit P-9,
the building plan iz shown here is il as per the
gsanctioned building plan?

No .

M. kiszhore have vou made construction contrary to

the sanctioned plan?
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I have diverted From the sanctionsd plan  and

within the limited bye-laws.

Mr. Kishore, I put it to you that the plaintiff in
Suit No. 451/84 had never told you that she wanted
to  apply for a loan from HDFC, whalt do vyou say
about this?

That is not correcht.

I put it te you that as on @2.11.198%, the
plaintiff in Suit No. 451/8646 have paid to you a
total amount of Rs. .33 lakhs which included the
laon  amount given to you and as such there ;muld
be no necessity for applying HRFC loan, what do
vou say about this?.

That is not correct.

M. Kishore, I put it to you that only Adml. Sood
the plaintiff in Suit No. 458/846 had applied Ffor
loan from HDFC and had also depmsitéd an agreemsant
to sell (Exhibit PW 2/21) with the HDFC what do
you say about it?

I have to say that vou have now admifted in  gourt
that vou required an agreement to sell to  take

loan from HDFC and thus to cover my interest: the

33

e

las

o

- page of the agreement which you have signed,

vou  have cmﬁcealed in the court and the total of




.12

jrwf,«

ANs .

B.13

Gald

fNS .

G.13

-4 - 5. No. 450/86

this wvalue on the last pages is the same as  in
Fxhibit D-&  identical. Bince Mr. Sood filed
aftfidavit rollected by the attorney covered the
pther sult flat also which he had admitted.

Mr. Kishors vou have depossd that you used to take

cash  amount  from the prospective  buyers  bedore

signing the agreement to sell, what was the

propor-tion of this cash amount to the cost of the

Flat?

Yes I took cash.

I put it to vou that the plaintiffs in  both the
zuit had never agresd to pay any amount in cash to

yvou for the two flats, is it correct”

I deny it.

Mr. iszhore can yvouw say what was the cash  amount
demanded by vouw from the plaintiffs in  both  the
sults?

I do not want to divulge it.

Mr. Hishorsg can you an‘what was the cash  amount
received by wou  Ffrom  Defendant no.éby Madhu
Javirani, N.kE. Vachhani Jolly Sudershan Fumar, and
Emt. FHaram Haur Seble to whom vou have sold  the

flats in the building?
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I do not want to divulge.
Mr. Fishore did you account for these cash  amount
i the account books?

I do not want to divualge.

Mr. HKishore, I put it to vou that vou have notb

acgounted for any cash amount received from  these

M. Eishore, please produce the power of athtorney

given in yvouwr favour by defendant no.sY

I have already filed the powsr of attorney given

to me by defendant No. & and marked as Exhibit

DWIsL.

Have wvou identified the signatures of defendant

No6'?

Is defendant No.& aware of the proceedings in this
Court?

Yes.

Flease ses the document which is  agresment to

#2ll. Is it a part of Exhibit PW2/11 and is it the
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e
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agresment zell entered upon by defendant No.d
with vyouws is it the szame agreement, what do you

zay aboult this?

FIFS . Y ez

It

and it is signed by me.

e

.22 Mr. Fishore when did vou receive an amount of 5.

Pl

1.208 lakhs from Defendant No.&7

FITS a It is on the record. I do not rensmber the date.

-

0.22 T put it to you whether this pavement of Fs. s

lakhs was recsived by vou atier January 17857 |

~.
T

Ans. I gave possession of the Flat to defendant MNo. &
on 18.8.1984  which msan that I got the first

payment on the date of signing this agresment and

Rt seeond payment of  1.32lakhs I gt on !

E.7.1984.,

LV

.24 Did you receive both the payvments by chegue or by

cash?

Ay
o Ans. Both the payments wers received by m2 by bank )

drafti.

B3.23 Flease see the statement advance received by vou
from fFlat buyvers given by yvow  alongwibth  your

Incomne Tax return, is it correct?

e
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Ans.  This is sult for specific performancs what T did
and  what I do with oy propscty with other  buvers

is nothing to do with thiz suit.

Hu2s Mr. Eishore I repeat the same guestion with regarc

to other returns as on December 31, 1784, December
Ela 1287 (these are exhibits DWL/Z and DWW 1/74)
what oo vow say about fthese returns?

St FAnS . Mo comments.

e

May B oo Ramamoorbhy . J
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@F.27 . Mr. FHishore is it

S. No. 450/86
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» FISHORE RECALLEDR FOR CROSS-EXAMINATION BY SHREI
Tube GANIL LEARMED COUNEEL FOR THE FLAINTIFFS.

correct that vou have +Filed Form

FAS with  respect  to the agresment to sell  of

Detendant NMo. &

on 21.8. 19857

AN . I do not remember the date bOt after giving

possession and

one has to file

sl ol

Form 2407,

getting the sale registered svery

.2 Is it correct that the financial vear which you

, are  maintaining
from lst January

Ans. I do not kAow.

G.29 1 but it to vou

ending  December

in your books of accounts starts

and ending on Jilst December?

that in vour return for the year

H1, 1984 there is no mention of

any advance amount received from defendant Mo.s?

ATEE N That vou can ask

my Dhartered Accountant.
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I put it to vou that Incomse Tax Return ending Zlst
Decembar 1985 shows that vou have received an
amowrt of Rs. 1.20 lakhs from defendant No.&, is

it correct?

i
i
4

I+ it is shown in the income raeturn 1t must be

correct.

I put it to you that sawme is the position with
respect  to Income Tax Return for the yvear ending
19846 and 19877

Py accountant Enows it. I do not know.

Mr. Mishore ars vouw maintaining books of accounts?

My Ohatered Accountant knows it.

L

it correct th

—
it

1t Mr. B.R. Farti filed mortgage

[y

suit being Swit Mo. FOE5/82 ageinst yvou?

Tt is 4iled and clearsd.

-
jiH

it correct that the suit property that iz 6-173,
Green Fark, MNew Delhi, wasz mortganged by vou  in
favour of Mr. G.R. Parthi?

It was mortgaged and subssquently paid off.

L.

T put it to yvou thalbt this suiit was compromised by
¥
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~

this Compromised Application 5484/87 in Suit  No.
FUS/BE, a certified copy of which is shown to yvou,
what do vou say about this?

The certiftied copy shown to me is the compromi

=

b

application filed in the proceedings and the s=samns

-
is Exhibit DW1/5.

L.

vou have giliven a security bond to  the

Registrar of this Court, a certified copy of which

el

is shown to yvou, whalt do you say about this”

The sscurity bond (a copy of which is shown to me)

is correct and marked as exnhibit DRL &

M. FEishors I put it to yvow that in term of this

‘s -

I put it to vou that term of this compromise
security  bond flat No. S-4 measuring 713 sg. Ft

was given as & secuwribty by yvou on 27.108. 1983

it correotT

ot

put it to yvou that the mortgege in favour of Me.
G.R. Farthi NS r&ﬂéemed by mrecthion o
redemphion deed dated Z22.02.1%9859, which is  marked
as Exhibit PW 274, is 1t correct™

Mast be correch.
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S

I put it fo you that prior  bo VI

ool ot have sold the flat No. 54 to  anvbody,

what do you say about this?

h

|21
g

Aans. I osold the flat in August 1984,
F.40 Mr. Kishore pleasze see exhibit P9 which iz a
builaing  plan in Suit Ne. 451784 what do you  say
= about this

' ANS . Yeos. Tt is correct.

B.41 What is the area shsown in the plan of Fflat No. S~

47

Ans. 7FI3.58 sg. ft.

G.42 Mr.o Eishore is there any flat by the nunbse 8-5 in
the building?

: AT T Mo«

G.4% T put it to vouw that as per the approved building
plan there is no flat S-4 shown o the first floor
of the buidlding?

Ans.  No. o Not on oany Floore.

Gadd  bhat doess letter "8 in flat No. 84 stand foe?

Ans. I oo not know,  architect. He made the plan.




I put it to that

VoL

Flat F—4 on the firsh

It is not correct.

You had rilsd yvouwr
165785
»

which

in

is shown to yvou

iy

Homn bhle Court is

-
TEMS o

it is signed

The copy is marked

M.  Mishore T put it

He never

wrritten statement in

the District Court, a

)

detendant No. & had booked

floor, is it correct?

booksd F-4.

Mo,

Suit

certified copy of

please see and tell fto  this

<y

the samea’

me. Ths same is made by ms.

Exhibit W 1/7.

to yvou that in yvouwr written

&

G

statemnsnt in  the Lowsr Oowrt, thers is i

page of  the 77

vl what dwff

allegation made by yvou that ths last

document Exhibit DFWL was retained by

v have to say aboubt this?

o 4
Fhat was not H&KEEE&F%;éC”
7

I put it to yvou that in vour written statement in

the Lowsr Cowrit have stated that the copy of

VO

the documsnt marked Exhibit DWF! was given to  the

£

nlaintif+7

I never stated so.

I put it to you that the document Exhibit DFWIL was
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oW

neither acted upon nor was agireed to be destroved
by you what do vou have to say about it7

I never agred to destroy this document alongwith
page 3. The agreemsnt to sell which th@ attorney
has denied here is of 4 pages and 'Sth page  ig
missing which he admitted on 4.3.1987 in  this
Court. This agreement was meant to get loan  from

»

HDFC as is evident from Annexure attached with 1IA
111592/95 and illé@/?ﬁ wherein they have not denisad
the documents in reply which amounts to admission.

I am not bdund by that agreement DFWL.

I put it to yvou fhat the agreemsnt to sell dated
@2.11.198% which is Exhibit PNI/E- and Exhibit
FW2/21  is the similar agreement executed by yéu
with other flat buyers what do you have to say
about it?

The differénme hetween your agreement to sell and
the other agreement to sell signed by the other
people  was agreement to sell 1as£ page attached
with other flat buyer do not have the last page.
Ple%se see exhibit FWI/Z, agreement to sell dated
g2.11.1983 which is the last page you are

referring, what do you say about it?

-This document does not have the last page.
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n page 5 are there yvour signature?

YEs. Thizs is my signature on documsnt DPWL at

M Fishore I put it to you that the plaintiff had
-
never  reguested  youw to adiust  the  loan  amount

given to vou against the alleged cash pavment what
[

do yvou have to say about it7

That is the mistake they have made by giving
prayver  No. I in the plaint what meaning they
wanted to by flat as per the sgresment +to sell

which I have denied it

Mo Fishore I put it to you that agreement to sell

dated @2.11.198% being Exhibit FW 1/2 and PWI/ 21

!

is a confirm and irrevocable agreesment and  there

i nothing the provisional about it7
This is no agresment to sell at all as I have
already suplained because of the last page [ have

no legal binding.

When did  you shift to yvour §la

H47]
X
it
r

A-13, Green
Fark, Mew Delhi?

Bometime in 1984,



R.3&6  Which is the +lat proupied by you?

ANS. G-1 A-13%, Green Fark, New Delhi.

H.537  Pleasze point oult what is it that dis provisional
about these two agresments being Exhibit PWL/Z and

Flgm g ml s

R
. . R T . N
Ans.  The reply is dooument DFWI™IN Suit No. 451/84 and

mthe; reply is as per the order dated 4.3.1987.

.58 T put it to yveu that in the Ihcomé Tax FReturn®
| filed by vou for the vears anding 1982-87 vou have
not shown the amounts received By you in caszh from

other flat buversT

PSS . I deny the suggestion

.59 I put it to you that you nevaer returned the  loan

amount given to you by bobth the plaintiffs7?
[

ANsS ., I deny the suggestion.

(;
i

RO, & A0 \\( W’\/

May 8, 1694 E. Ramamoorthy, J
Banr
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IN THE HIGH COURT OF DELHI

Suit No.

Date

o decisions

451/86

dLilv

Vijaya
Brig.
B, South Exterbion,
1.

Delhi.

H.Huiri‘ Etﬁ%d

Yeraus

Mie. Mirabual
a partnership firm
faving its principad

of business at

a1,
Mew Delhi~110
bt b m}rv&j
Hﬁimq LI
She. 5.8,

Ol&,
through
Firer
shiore .

ishore,
R.E. Ra
aarbner of
Green Fark
=310 Olé.,

Sh. S.8. K
late I
Managing
FAo m—13

Mew Delhi

850

Smt. Eusum il“hurm
WAoo She
Fartner de%wﬁdan"
HAm -1 Green Fark
Mew Delhi-—-110 Olé.

Dalt.

of

Rahul Fishore,
S50 SHh. .8, E
Fartner of de
Rio A-1E,
Mene Delbd-

Sh.

=rdant
Green Farl
1310 Oié.

&

Miss &4
DS Sh.
Fartrer defendant
F—~1%, Gresn Fark
Delhi-110 0i4.

Fishore,

Ro
Mew

Modhd .
ah.
oF

B|h. 5.5,
/o lte

Paftner defendant

Enterpris

P e
Green Fark BEqtn.

...:hl..“x £,

ismhioire,

shore,

oo Pladintiff

r. =

BHoavoacate
Tk
Advocate.

M .

More Ha

through
it

1]

Fishore,
eferndant
Extensian,

Mol
Extension,

Moa i

Euwtension,

frshad,
5.8, Hohd .

Abdul lah
Mo, t

-~

A

et
]

o

Deferndants
thirough defendant

Defterndan

M.
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Koo Aa-15, Green Faolk Extension,

Menw Delbi-3110 O1é.

and also at 44, Dr. B.M., Reddy Road,
Thevaganaya Nagar,

Madras-

ARND

SUET ONMG. 450784

RO . ~f through

L35 porn, gy g L e P
{0 357, Wi .

%HEL

=tava (Retd.)
Versius
Fi/e. Mirahul Enterprises Defendants through

a partnership firm defendant Mo, 2.

faving

ey
=

principal

at fnnieus

Fark |

ZA o
A1 10 D1d.

to ke served theough i

i partner

shore.

2 Eh. 5.H. shors,

28
S/ late Dr. H.BE.
Marnaging partner
RAo &-135,

Mew Delhi—i.

G

Z. GBwt. FEusum Kishore,
WA Bh. BLE. Fishovs
Fart

Ao

4

Meste

4. Shiw

n

oo deferndant Mol
L3, Green Park Extension,

e lhd 110 Ol4,

L=
s
Far e
RrAo Aa-173,
Mew Delhi~110 01b4.

Extension,
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CORAM
Hom ble Mr.Justisce K.RAMAMOORTHY

gy Reporters of local papers may be allowed

oy

the JuMQm@ﬁc

2.To e referred to the Reporter or not?

Hobhether  thelr Lordships wish to ses  the fair
copy of the judgment’? '

K. RAMAMOORTHY , J.

Rl
s
=
i
"
-
“
n
..':-.
£
0
bl
fd
<2
i
I
r{
Rt
<
o
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i
]
i
T."
"'i
]
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i osuit Mo 431786, Res

plaintiff irr osuit Mo, 450586, Brié. A g
Srivastava has  gilven evidence on behalf of his
wife GSmt. Vijay Srivastava and Rear Admiral R.R.
Sood as FLWLE,  though his wife  Smi. Midaya

Sriastava was also  exanined as  F.W.Ll. The

irntiff  in suit  No. 4EL/86  dis hereinatter

Ti
i
2]

r:é@rrvd tooas 'V and the plaintifd in suit  No.

450786 ie  hEreinatier referved o as B
Defendants 1 to % are hersinatiter referred to  as
the second defendant.  Thouob oral  evigence  is
recorded i suit No. 4517846, documsnts have  besn
marked in Bkoth the suits s@pgrat@ly to which 1§
shall refer to them at the appropmriate stages.
Defendants 1 bto & are common tTo the two sults and
there idis the Sth defsndant  in sait Noo 451785,

Thie facts are almost same and, therefore, the LDwo

suits  are being disposed of by this W aduclr Ty tnly

dudgment in sult Mo, G451 5846,
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Y

3 ke

2. Bt the outset. I have to state that theses

are typical, of the partiss  brying to
) i 5 b =

over reach the other and as the one could nobt win
the day  against the other they are befors  this
Court. Iin  or about the beginning of 1782 the
second  defendant Mr. 5.8, Hishore had approached

Noand T8 offering to

r
arcl try Ex. FL.9 he would apg
Y

in his Complex

Yoy have obtained

sanchticr  of the plan for the construction of  the
flats. i &HLTLIRERZ Y had  paid &  swin of

o thes
dafardant

foal lenaing

that Smi.

- ir

Mme RS g
Mirakul  Apartments as  per drawing
attached at approximate ocost o

i

Re. 411854757,

= w O L DS

Along with this, the second defendant had given

the drawing BEx.- F.18. #As per this, there is n$no

bt FalW.d (VY o anmd FURLE2 O Brig. Kok

Erivastava had spoken about this as & 0 confirmed

Fald) HEcond

defendant tor FuabL.F reguesting bim trr ask

M. "85 Wi el taken fFlat E-4 to send & sum of

Feg . 75, 0007 -, (s

HE SR S I N s o

Ch
o

erndant  wrote  to Mes. VT in the  following
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i

urther to our letter of 1. 4.8%

and  subsequent several requests  to
make payment and have the agreement
to sell finalised but vouw have
failed to comply to our nesds. It
iz  hereby notified that by 10.5.83
kEindly make payment due and have the
afreement to sell completed failing
we shall cancel yvouwr flat allotments
and forfeit the advance given.”

ame date (Ex. F.19%) the second defendant

g following certificate relating  to

"This iz to ceritify that Rear
Admiral R.R. Sood heas booked &  flat
in owr Mivebul Apartments  measuring

71% wso. ft.  through Mres. Migay

i,

(Ex. F.13) Mhrs. "V wrote the following

cong defendant -

"Please refer to vour registered
letter addressed to me dated 2 May

19@%,

You are  fully aware that I have
booked onily one flat on the second
floor facing Uphar Cinema and hbave
padd to yon sufficient amourt
towards the same in terms  of  vour
agresmnent for sale.

Weg have alseo tried owr best  to
promote the sale of additional  flat
for  vour enterprises  without any
pirofit motives attached to 1t ¥ L
have now  discusssd the matter
directly regarding the sale of the
second two  bed rood flat with
Admivral Rishi Raid Sood on 8 May  at
YOUF residence.

1

HH
»r

Hereafter the correspondence
regarding second flat cam be made
directly with him.
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; EIELFE that in  all future
Correspondence with me please refor
to only one flat on second  floor
facing Uphar Cinema as regards firy
Bocdiing is concerned and accournt
deposi accordingly.”

12.5.198% (EH,P.ih) second defendant wrote o

terms 2

{ir

dcvundmfi about the discussion

The

"Reference your  letter of 9.5.83
delivered to us  ve eterday  kindly
noty  that we have cancelled VOLLT S
flate hearing Nos. 5-2 & 54, as  we
have not  recd. - YOUFr  payment bry
10.3.8%  to enable us  to aget the
agresment to sell finalised and have
forfeited vyour advance as Qe o
conditions of sale.

However we shall reconsider the
reavival of the flats in case You pay - '
your full imstalments due by 31.5.83
iewa  7OU of the flat value or have

the flats rebooked and recover WO
advancs: frm sach flat. FFom
“ghooking a5 & gesture of Quoochaill

14.5.8% (Ex FUZ/ZE) Mrs. 'Y wrote to the second

had on 135

in

letter reads as folloaws -

"Flease refer to vour discussion:
with my hushand on the e»eniqq ]
VE3th May and yvour subseguent wvisit
to our house on 14 Fay in th
morring with = 0N dmcumentﬁ
peErtaining  to  your cowrt case  in
respect of Rahul Food.

ﬂ r“-h‘x

vour replies Lo our querries are not
Yery  canvincing  and  we therefors
request you to submit the following
documsnts towards youwr legal +title
in  respect of the land/building ‘as
well as flats under construction &t
Annexes A-123 Green Fark Extension,
Mew Delhl $1001&.  Thiz is sssentisad
o FEMOVE &Ny doubt regarding
fravdulent sale of flats -

WOodn o reply to Ex. FOI3 in the following
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(@} Man  snoumbsrance Certifi
g ateli =R nlgulvlg attbhor ity

= o Tand/building s
situater at CAmrne e )

Fark Extensicn Mew Delhi-~id,

A attested copy

respect o

oo

Tand arnd
(AMME g

Delhi-id,

Mivahul
=510

flats

() An atvtested
1 in
Enterpris
the sale
under  cons

Fark Extensic

Gres

(o) An affidavit sigrned by all kb
mambers of yvour family as '
; b ber paErLre
TLEFprises indicating that the
itle of the lamd andg building at A
S {Annedes) Green  Fark tension
has  begen  handed over +to Mirabol
Enterpri Y MaE

-

+

Mirarul

(LT iiinl=0

Mivralaal

Mame . &y

bankers  in respect o

z
b

Fou o are  oncs
ipeditiously furnish

above  mentioned documesn
srter into final agreement with s

for the flat booked by me for  which
I have already advanced WL &
substantial  sum  as  per receipts
ey owon and ~20d

v vou.,

i to submits
ioned documen
ttion bhefors
alternatisy

aidv lsed
zlyv hope that

this property
you and A-13 Srean
] FremE v im
Showld the facts be  +o

Should  vou

the ahove

oL
Loz

shall have

acdvora

b
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the contrary, you will be lisble

uricler

T

Fand by

mlrﬂhu&

wh“”%

From this

had ot come to

ir
1 ulf’”-txiiﬂj'“'~
+

Nmy amd refrain from any
will Jjecpardise i
arding advance ocollescie

the laws to make good any loss
arid e

penditwre that I omay have o
gdue to vowr actioms oF due to
actions of  vour
membreirs or rrarhrer s in
ENiErprises.

will produce the docuwnents
lated in this letisr L

the

it de clear az orn 145088 parties

amy final agreemant.

SPWESZ (May 83 Mrs. VY wrote to

]

thie  second defendant calling upon bim bo ooonply

with what is stated in the letter dated 14.5.82

!

affidavit iy

n-, i

. I,
4., Flor o Pl

FWEAEY. B

the second defendant  abowt £

H
i
a1
i

- FolO o dated 20.8.198%

§ the {tirst defendant firm. .

th day of Januwary  1%EZ iz the

ofF bhe first defendant.

:-J
3]
-
o
0
2
3
-
j2
'F
=]
m
o
=
Pl

betwesn N and the second defendant. At this

stage iitself,

proruced by

a
i

I want to refer to  the

the second defendant Qivirg &

Te@E. Ex.DFNL dated Z.11.8%, T
sement betwsen "5 and the second deferndant  is

the sane date and thait is marbked as Fo.PNEA21

im suit Mo. 450/86.
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g

;

agreaemsnts batween the parties. In Eu Wi/
relevant, preamble portion reads as follows o~

"Ard whereas the Sellers have agresd
to sell and  the purchasers have
agresd to purchase part portion of
the Mmilding measuwring approdimately
s0. fh. at Znd floor, flat No.
in Mirahul Apartments Mew Delhi
shaown in the plan  attached and
marked by a red colowrsd  boundary
signed by both the parties for the
purpose of future veriftication.®

Clauge I of the sgreement reads as followsi-

alresdy

"1 That the seliers
receilved the sum of Fs. 1 lacs at
the time of signing this  Agreement
to sell as earnest money. That the
sum of remaining payment towards the
consideration  is to be made in the
manneyr mrescribed below -

Total cost o f Thes fiatl

R .2oddsls-.0
I EHHDPNHI first fouwr pages are the same as  in
Euw W 172 but in the 5th page there is difference
arnd it ls stated over and above Rg. 2,864,461/~ &
sun of K. 1,711,718/~ is to be paild by 4. In
Ew o FWEZ agresment  betwesn and second
detendant the relevant preamble portion reads  as

follows g

"And whereas the S8ellers have agreed
o sell antd thse  parchas

agresd  to parchase part portion  of
Thie building measuring approdimately
YE0 sg. ft. &t Znd floor, flat  No.
-1 in Mirabul Apartmentsd MNew Delhi
as  z=hown in the plan attached and
marked by a red colowred boundary
el by both the parties for  the

purpose of future verification.”

~E=rs have

~y
e
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Clavse I of the agreement reads as folliowss-—

"1 T
received the
time of signing
11l as esrpest mongy. That the
o remaining payment btowards the
consldersa is to be mads in the

manner prescribed below g

B
Ind
el
=
T

Agreement

Total cost of the flat Fs.Z2.60

mEceipt for RKs. 10,000/~

defendant to Y. Ex. F.4% dated

receipt for the cohegue

PE5,000/5-,  Eu. F.44 dated

LTS8, 000/, Ex. P.48

Lo

o
~d
n

receipt for the ohegus  for  Rs.

Ha The plaintiff "V is stated to have given

interest freg loan to secondd deferdant a5

evidenced by the following documents 5

T dated 11.2.84 Re, 0,000/~

by chegue.

Ex.FPaa4? dated 21.3.84 Rs. 5,000/~ by




3

£

|

HA S.No. 451/85

Iy cheguaes.,

Eu. F.5E dated 4.5.84 Rs. 20,000/

in cash.

S5 dated 11.9%.84 Re. 19,000/~

Ex.F.54  dated J3.5.84 Rs. 20,000/

v ohegues.

2

Fa O the Bth of October 1984 (Bw. .7 AT

wirote  to the sscond defendant in the  fol lowing

WL

sase  refer to vowr  telesphonic
cmnvmrgatimn of 7 Oet owith iy
husband and confirm the following @-

Suitainle dates Wb t b
1 +
oA L

 ats T

Suitable date when we can start

the flat with almiralk,

Foearly confirmation is regu

Or 12,12

R .

(B, Faéd) the second defendant wrote
to "V dn the following terms -

is  to advise vou  to
the reguiar AGREEMENT
Getween us to & chfL
the alliotment of
Wprmu, GEO =m0,
RTMEMNTE. I+ for arey
iz not done by B1L12.84

1

h"ii\thJL CarG

‘-' (.:

then we shall treat the provisionasl

&
allotment as cancelled.

..x.

Findly note wat &y advance  given
qis fFlat
s no firm
fonr alloting
the r@nu?ar

sioned be W*Eh

O oyvou unless
TO OBELLS

O 15.12.1984

Cx. oAy WV wrote bt the  ssoond




-
A

defendant
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[
[ary
3

in the Frltnwtum termns -

: refers to your Regd. letter
dated 12.17.84 addressed Lo mo.

I am glad to learn that vou desire
to finalise the Agreement to sell
FEO gg. ft. as against 1154 =q.  ft.
for  which we have entered into
agresment on Znd Nov. 83,

It may be recalled that wvide my
letier dt. 8 QOct 84, I had already
expressed my desire to take over the
presession of the +lats as per  owr
agreement. It may please e nohed
that I have already made full and
adequate payment. Orly & mmall
amount  was suonosed to be paid  at
the fime of possession.

i again repest  that full arl
adequate payment in respect of  this
flat has already been made to you.

I once agadin confirm my willingness
to Finalise the aglacment to sell
i.e registration of the flat well
before 31.12.84 as desired by you
vide your letter daited 12 Dec 84.

Flease note - that there was it
provisional booking or o provisional
allotment but & regular agresment to
mEll wa5 entered and signed betwsen
e on ZL.11.83 for puarchase of 1184
20 . ft. and in  terms  of this
agreement full and adeguate payment
has been made and nothing is payable
even  bthough you have arbitrarily
reducsd  the ares from 11858 =s2g.0 fth.
to 980 sg. ft.

T3

Without prejudice to my claim for
full, complete and fair performancs
af sontract  dt. Z.11.83 i =N
prepared to enter into "Limal
agreesment fo dei“ for 950 =sg.  ft.
as stated by yvou in vour letter dt.

12.12.84

Hiﬁdly intimate the date and time
when I should come and sign  the
corntracts. and complets  any  other
necessary things.” h

Q)
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It may be noted that V' had agresd to enter  into

E-!
P

a final agreement to sell. It appesrs on 21.14.84

0

police complaint had hesn given by V7 against

e second  defendant. O 2%.12.84 (T Fraii
sgoond  defendant wrote to VY in the  following
terms e

"This has refaerence t the
discussion WAL Brig. |
Srivaestava had with the undersigned
today . wherelin it was mutually
agresd  that unless  "loan” morey
given to the firm is returned it is
ot possible to hc ve bhe  regular
"Agreement T Bell” fimalised

Therefore, we ars Lendznm the date
to sign the regular  "ARoreement  to
] date to IR R S b FrCim
12.8% as stated in our letter of
12,84, This also disposss  your

S EY

i. A0 letter of 20,12.84.7

By December iﬁ?w the plaintiff "V had paild all

mast  have b S0ME

£
m
]
i

the SMDUNTE &
discussion about the interest free loan. That is

wity reference is made by the dCTFHdE t Mo. & about

g

e interest {free loan.  The point to be decided

ig, which I have to refer to when I discuss  the

orad PVJMDHL“; whether the interest free loan  so
called was to go  towsrds the price of the flat
and whether the plaintiff "V can ssek to  recover
thie amount i the basis of the relaticonship of
craditor  and debbor betwesn V' and  the sescond
defendant.. . the Slset of December IL$W¢ TEu.
FWLAEY  Brig. HuF. Srivastava FL.WL2 wrote  to the

second defendant on behald of "V and 50 in T
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tErams 3

"lease refer to your letters  dated

29 Dec 84 addressed by gy wife -
Mres. Vijava Shrivasia and Rear

d= LA
Admiral R.FA. Sood, despatched in one
registered cover dated 28 Dec 84 and

received by Mrs. Vijava Shrivastava

o 29 Dec 4.

The above  mentioned letters have
brought out only a part of what was
agresd to. To put  the records
straight, I would like to record the
remainder  facts agrees o between

L

(a)  Our meeting took place at  your
residence on 28 Dec 84.

() It was agresd that the WRITTEN
AEREEMENTE  dated 22 Mov 84 bDetwesn
MIRAHUL ENTERPRIBES and MRS, VIJAYA
SHRIVAETAVG a5 well as MIRAFHUL
ENTERFPRISGES and REAR  ADMIRAL R.K.
SO00 will be given esffect amnd-—

(17 the flats will be handed over
soonest as peEr the written

ey ey

agresments dated 22 Mov 83,

“{iid Paym@ntr were mades to R m] A

(seller) by the purchasers on  the
hasis of approulmmfe area  mentioned
in  the JH!CNman" Final Accounts
will bz after actual
maassurement of the {flats.

]

{iid? The loan-depoasit WHES i
omtinue as  non-interest rEral ing
1nmn~ﬂrpu53t upto

F1 Dec 84 as &
special case as requested by yvou and
thereatter it will bear an  interest
rate  of 134 (fitieen percent only)
pEr RN TR LYY pavaixle morthiy to
compensate towards monthly
liabilities of Hear fAdmiral R.R.
Sopod in respect of loan from Housing
Development and Finance Cﬁwpmratimﬁ
Ltd. . arnd rent of  the present
bnilding accupi@d By o family.
Further that the complete amount of
the lcan shall be refunded by 3

March 85,
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-
ch

ivi The accommodation purchased by
Mre. VIJAY SHRIVASTAVA being fully
ready ., the possession would e
handed over much before 31 Jan 85,
This edtended pericd is to snable
her to get the slectrical
COMMECtions. As suggested by vou
she is to submit the application for
glectric connection attaching a copy
of the "Agresment to Sell” dated >
Mow 84,

v) Remainder accompodation would be
handed over to Rear Adniral RBROR.
Bood or his avthorised sttorney i.e.
to mE oo completion of the balance
of work, if any befors 31 Mar 85.

Fince you also brouwght out that &t
present  there are some differences
of  opinion ancrgst the partners of
MIRAHUL = ENTERFRISES in respesct of
certain Policy matters amd issus i
Fossession letters to  the buyers,
T copies of this letter Eie
enclosed {for return of one copy duly
signed by &1l the partners of
Miranul Enterprises for owr  record
before 15 Jan 83,7

[»]

Ex. Fol is the postxl receipt and acknowledgement

The same are marked as Ex. F.H.Z714 i suit

t

Ty

440/88.  EuwuPuW. /1 ds the power of  attorney

-

amounts stated to have

Yot FLWLZ. Ee.FNE/4 ds the statemsnt

.

been paid by "V and °5

deferndant and the statement was Ffiled in

Court on 28.4.1990.  Eu. P2/ dated 9.1.8% i

commnication from MHindustan Commercial Bamk - Ltd.

FoWl, 2 about three cheques issued by PLW.2 in

ok,

of second  defendant  for  three amounts

Re.8,000/~, Rs. 10,000/~ and Rs. 10,000/~

In suit Mo, AE0/88 FEu, o dated

is a caertiticate given by the second




defendant

Bood Yr. L.H
rivinbEr -

S.Mp:.451/86

owing terms o: -

O

%)
i

5”
Green e

This affi

subject

e brigrs
conpstitut
violation
be made 3

We  have
1aws
against us

=
iy
oip]
e
Tt
ey
o

LA

ot

oy Sy
Fmr ovimla L kAmix]

FK':’QL.\E 4"11...( L

iooal Aut

i the following ©

o
i A

{ 24,010,833 the recei

detendant

fis regue

hawvie ben

VI .

"agrEemen

against F

fior Ke,

SBEY L170) that it was

flat.

BT

=t

atatjvmly

The letter

[ Rt

ascertalinid

meeonod def

itois being given afd

the

frwhial A o the
MIRASHUL FNTfWPF &t

=) sursh

brad doding uy@ taws would

iz

violat

any building
is pending

wlr:« Mzl resp

ary hindren

o defendant wrote to

b Mirs

GO, 000/ - given by chegque by

wirdittern by '8 on 9

cone
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BT
EERETRE Wi

. F.li, is  the receipt dt e
FELLILEE for payment of Hs.
by chegue.

pu¢mewf vy chegque for
.’{':':.,I_.t_.,,x)u\} N
dated 10.1.84

= frv way of

for payvment of
Chesue .,

tihe  receipt

f.'uymkhi of Re. 7,000/

towards the cost of

M.l is
T 4

of b,

Fa H also has paid  omonsy by way ot

free  loan. e Fal7 is  the receiptl

oy seond defendant dated V.7.84 0 for the

Exa. F.18 iz the

; OO - i

receipt  dated 9.7.84 for pavment of Rs. 45,000/~

fres loan by way of cash.

G 14,1 . 198

genaral powsr of a

T i fet Bh
- i
»

S WL 218 dated

12.8.84 iw the certificate

stating that the original agresment for

reen depos

with the HOFC as &

¥

t e

o hidm. s
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statement of amounts filsd before this Court on

28.4.8%,

3

il. B Fuol  dated E9.12.1984 is  from the

sacond defendant to 'S in the fol towing terms -

"This Mas retersence to the
gdiscussion WO Brig. FLuk.
Grivastava had with the undersigned
togay, Jwherein it was mutual ly
agresad  that unless "loan” Mo ey
givern to the firm is retuwrrned it is
rnot  possible to have the regular
"Agresment to Sell” finalised.
Thereftore, we are extending the date
to  zign the regular  "Agresment  to
Bell” tate to B R from
F1.12.85% as stated in owr letter of
1E.12.84, 0 This also disposes vour
Regd. A7D letter of 20.12.84.7

M
¥
u
®
]
=
B
r

h@_lattar dated 20.12.84 by "8 to the

second defendant  stating that a zum  of Ha.

19,0007~ was pavable by him towards the cost
the filat. Ex. F.4 is the ackrnowledgement card
showing the letter sent by &7 b s ond

the letter dated 12.12.84

defendant. Ex. F.5 is

fram second defendant +to '8 in  the following
terms 3

"This is to advize yiur ot f?nd}w
have the reguiar AGREEMENT i
signed  between us to enable us to
contirm  the allotmernt of Filat S-1
MEASFING  approx.  $55 =Tu ft.  in
MIRSHLE ﬂﬁﬁwfhkhruu T o Ay
reason this is not done by  31.1%.84
then we shall treat the provisional
allotment as cancel led.

’ ' Findly note that any atlvance given
for proviszional booking of thigmflat
is  no firm commitment or o part
for alloting the flat to YO unless
the regular *AGREEMENT TO BELL  is
signad hetwesn us, "
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2.0 Flaintiffs W 'ﬂad filed throuah the
second defendant, when he was -:—:amiﬁadF Ew. DWLI/AZ
dated 31.12.85% showing the details of advanoe
received {fron the party by the second defendant.

This is a dotument summoned from the Income  Tax

Department. Ex. DWI/E, a statement of advancs  as

Hil
o
i

o Fl.1E.86. EFr.DWird the statement of advanc

-

on  E1.1Z.87. Why I am mentioning this is these
are the documents sent for by the plaintifs V7
arnd  marked {$or  the purpose of plaintifd V7,

though  they are marked on the side of the sescond

detendant. The contents of these documents I have

to make it clear nmow itself cannot be disputed by

1%, Flaintifé ‘¥ claims the relief of

and also the é6th defendarit. According to V" the
second  defendant  has seold a portion of 0 the
property  includiblie in the flat of the plaintifsf
Woto thes bth defendant.

14, The case of plaintiff "V is that inspite

. oas evidenced by

of specific agreement on 2.11.8
Ex. PWL/Z2, second defendant has not been ready and
willing to exgcute the sale deed and 5% &  matter

of fact a portion of it had been sold to ths  &th

defendant and, therefore, the plaintiff N was

forced to o file this suit. Flaintiff A also

/;
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claims recovery of money from the second defendant

aic as loan to the second defendant.

~

15, Flaintiff = Cclaims  the  relisf oF

T

epecific performance and also tha recovary  af
money paid as locan to the sscond defendant,

the second defendant is that

there was no concluded aogresment of =als bPLH(Pr

the partis

s and the interest fres loan was also

nx

paid  towards the pric e filat and plaintifs
cantot seel Lo recover the amount. -1 have noticod

the ples of the second defendant in the written

i
]

atement while taking the stand that thers was no
concluded contract huiwmwu the plaintiffs and  the

second  defendant, the plaintiffs cannot club the

;_..4
x_Ll
o
i
i
=]
i
it
i

“L¢unq with thesg suits. Therefore,

the ples by the sscond defendant relating to the

loan tran haz to be considered in the Tight

o i stand that there was no concloded

contract  betwsen  the plaintiffs and - the

detendant for the sale of flats. Thereftore, ters

itseld I want to mention that it is mot e e

the plaintiffs Lo say that there admission

iy the second defen in the written statement
about bhe loan transaction. I+ 1 come to bhie
conclusion that there has  lesn & concluded

contract  betwsen  the plaintiffs and the  socond

defendant, it becomss necessary for ome to

He

the demard of monev as loan by bl
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3
[y

plaintiffe to the second defendant. Theroloro, the

tiom An

i

.

o

short point fhat would arise for conside
these twso cases is whether there was & concluded
comtract between the parties for the sale of the
flats or the entire mongy paid by the plaintiffs
to the second defendant towards =&l
consideration. docunent Ex.DFW.1  dated L1083,
which i had  already referred oy, ABBUMES
importancs for the QUFDGEM- of  deciding the

guestion and the same has to be comsidersd in the

i

light of the documents summuaiied by the plaintitf

tern the records of the second defendant ang  the

i~

firet defendant with the Income Tax Department.

(ne  aspect I want to notice herse ig

that the plaintiffs  filed applications for
injunctiog  end  also  for mandatory irjunction

directing the second defendant to put them in

]
~~

possession the flats. This Court passed an
crder on 91.8, 1987 directing the second defendant
ter put the plaintiffs in possession of the flatsz
and the plaintiffs are in possesszion of these
flats now. The order passed by this Court was

confirmed by the Suprems Court.

17. Frllowing idssues were framed in the two

IS5UES (Buit No. 451/788)
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has besn
fied vy &
T mupwfmnx tu do so 0 and
instituted by & duly

105 4 e =

dated
JEtW@Eﬁ
the

57

1
7

Murfher
- 11158
'L‘h&"

H

=
.
g’

;-1ru.h(-,l.

.
respechs O

]
£
1
::3
1

H

-1
o3

Tf Iﬁaue M .

""ru
-«

o

o

fod

i

o

-

gdesd and
of the +ilat
ft. to the

b miaimtiff
to pay to defendants 1-
sum over and above the

e sum of Ks '@,é45251/w
e pe,

in igcution of agreemsn i
Eill? FDs 13,

thether the plainti

reacdy  and willing to ;erbw “fh
Bis  part of ths =mEnt at
all material 1
O

Mhether T
Musband made
wiritings
aqrmﬁmﬁﬁt to

2011,

s ETyY Buim by oway of
advanced to detendants

Py the plaintisfd?  If son
ameant nd churinng
aridd

what period
and  whether
o in

T

remamect o

rrrEnen to=u

In case defendants are held
entitied to recover from o bhe
plaintiff  in  the event ot
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.-‘.l

apecific perfornance biEing
granted, ATy amunt over énd
above the admitted amount of

E . He0d,dS3 -, then, whether
Thes laintidf is nt1t¢ed o
Justment far the
gl thes

or parting
vy defendants
room of the
bicrn in favor  of
s fraudulent
ot Binding on T
$mr +hm R R I
{,"u\f &l 2y to E4

UPH

1
=

(Suit Mo. 43807863

1 Whether the plaint  has been
sigred arnd wverified by E=1
perann comnpetent to do o =o 0 and
=it instituted By & duly
authorised person? OFF

2 Whether the agresment dated
2.11.1925%,  ewvecuted bmtwesr
the plainmtiff and the
e fe rndcnxt“ =% and set :tp by
the p is bindi
ail r T
GF =

oy

Ha I+ Tesue HNo. ¥ iz held in

faniougr o tie - plaintifd,
whether defendants 1-% are not
tighile to edsecute the sale
deed  and transfer pos
of the flat mﬁﬁﬂﬂwiﬂq

+t. to the plal

i, CF

; 58] .
ntifs? OFDs -5

4. bihether the ' plaintiff i
liale to pay to defendants i-
S any sum over and above thes
admitied swnm of FHo., 2,688,000/~
in  execution of =ment T

2117 OFDe 15,

5. Whether T he plﬁiﬁti%F Was
ready and willing to  pevform
his part of the agreement at
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3

all material points of time
=

Eva Whet her the prlain
bushand  made  any E«.dd.'. ti
wWrritings as  part
agresmnent o - sel

Ll.15¢

~§
n

Mhether any sum by way o
was atvanced to defendants
by the plaintiff? If soc, what
amount and cauring what  period
ard on what terms and  whether
plaimtiff reliet in
e e .1d loan  in the
present af=

in case defendants are held
entitled to recover from  the
plaimtids  in Lh@ evErt xf
speciftic per O mance being
granted, any amount over  and
above  the admitted amount  of
RE. ZF,68,000/~, then, whether
p_nintiff is entitled +to

iy
g
B

‘.‘

Fiy T by
the

1
@
N

Mow I shall deal with the oral evidence
and thereafter I shall give my findings separately
on the issues framed.

gy

O 222,199 the evidence of Y Was

ot
Wi}
T

COmmErcEd . In the svidence she would B

1

“LWel o that there was a confirmed booking  as [y

Ex.  FLIT and PL18.  The total amount paid ey s

was  Re. 3,155,000/, Atter Z.11.82 R, e GO S

was palild as svidenced by Fx. F.44 and F.24% and the

de g

1o According to her, the

interest  free  loan is evidenced by Ex.  PL4Y to



FuB4.,  fooording fo FPLeel by letter

Mhout talsir

to  bhe

i
-+

e
]

1

rooms and e

ety

Foocording
st dete

tiorm PoW.D would state "the
mell]l Ex.FRLAE has

by me o

wishes o

wiat Fas

- yim

Mote: Tha

supposed  to be thres bed

oy One bed room and one

S.No.451/84

3
il

dated 132.

mecond defendant

i cdes Suprense Court,  FP.i.d

ste "in the plan BEx. FP.% flat S-3F is shown

FOCms threse
stores ut Mr. Kishore gave ws
atore rocdn

b her, the
ricdant . Shout  Ex.DRFW.L i the o
A R ENET

five pDages.

pages 1,23, 4 and G, (The  wi

o woluntesr a statement in addition

D
i
~+
-
i
Ui
-

il
il
i
]
it
i

(oo
1
™
C

breen sal

e statemnent.

LT oam going to ask her Lo repsat s
is taken verbatim on record).

I do not receollect  fully, -
i 1983 after signing ail
thie Ini=le t the agresment o zell
T S.H. Fishore i
witnessing my husband and ﬁ.h. Bood .
My hushand noticed that he has  put
CITEY Idoe nmot know  some
ameunt of money that we have to  pay
after perE”%luh of the flat, but my
ar ted ﬂrmuunqq saying, 1
ENVEFY  amount. He =adid
meant for vouw, and  thid

the people who will
ter you. ooatter th
Changed the agreement
page. He went
F-1PEy Green Sxtension, aﬁd Tl
he  changed the last page, and  that

S0meE

tushband =t
Farve i

2
EX
\

-
=
—
-
T
i3
"
el
ey
i

cantelled the allot

third bed room is with

Exe DFW.1 i =

1#.484

meErnt .

puarsuant

wexd Il

Wi
ha{h
nlaYc:
less.,

e

Tt

igned

tress

that
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change is there.

why this

Fandwriting is the porticon encirvcled
A
[}

i red and marbked A& on page D of

S S TR

harndur i ting

of my hushband.  Portion marked

is not  in the handwriting of  my
)

hushand .
handwriting is this.

carrioh BaEy WS

3. Flease state in wWhisese

&7 is i the

but  portion

[ Ioput it to ovou that I signed at

portion  marked TE Ot the

o

portichn  smarked &0 o page 50 of

Fu.D.FoWL L. What have yvou to say?

husiha

portd

hradd miot

I and my

H.B. F2

at pags 3 were atbtt

GBresn Fark.
sugoest that what
by my husband
Levarn . I do not recolle
atfidavit Ffrom M.
213,84, il t FRE

wi-itten by ome to defendant o No. i

iehore  dal

It is correct that the present sult

o T g ]

b

R e ¢

the letter

¢

tor Motary

wharse my signatures and the
Ashiore o of  ny
sherd by
Fakilic. The Motary FPublic

incorrect
wiritten  in

for HDFG

.

Hhe would say that she wes not shie to recolisch

that whether there was any sult in the subordinate

court in 19EE. She was not abie to

suit Mo. 185788 in the subordinate

foay injunction. Aadln, alo

dons and answers are in the foliowing

in her evidence dated 24.3%.%4 -

" Acocording to the Sth

whether

oot
Eplc

Terms
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e . Aocording ho the opage  of
Eu DG, the amcunt payvable by us
WaE e R SN A plus R

1PL7IE -

(Voluntesred -
ware not agresd to be

Y=

. Flease read the {first paragraph

f Ex.DJFWL at page 5.

frs. The first paragrach at ps
reads as 1 "This agreemsnt
provisional and a propse
will be made after the Flat will
ready, and iz drawn oup  foar
purchaser  to get & loan  from
ard  shall bhe treated a

at bhe time of lssue of

ietter by the bullders when a
agresment will be el
betwesr e sEller aret

MArchaser . .

(. Flesse state whebther what

be found a2t page S of Ex.D.FRL

e

phwto copy of "original”d

ATs o I do not krnow.

i You did not fils page 9 of the
agresment i the action  filed for
ific performance.  What is wvour

FEason’y

5

Ars . T odid mot File it hecause I
did ot have tha

'l
n
]
fin}
i
.

{3a

It
[

uggest it bto owou that
ile page 9 because the original
wWith me. I detainsed 4it. What

vl b say’?

[ N

AT TN Wi

i it to youw  that
value of the flat Moo 43,9
fan e arn  earnest  morey o f

SR BT, 000, and the balance dus

1,98,000/~.  What have vou  bo

) ,:' o
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. 1 do not think we have to  pay
arnything to the defendant.

. I =suggest it to vou  that vou
Jiver FHs. DO an advanos

il Ente

have
tor Mi

PITS . I gave &  loan f
148,000/ co defendant No. 2
erdant Mo i. hat of
mipts which total Rs. 1,495,000
1 by me, only - ard
FLE4 are signed by shors
Fe. H0,00070~-,  The *her receipts
which are for R%“ 1,15,
signed by Rahal 1ahn re as parhner
af Miratnal

15 OO0/ - SFE

. Om 120120170
cogne and sign
. You wrote
T sign regul

pee)

Vg hie agresEm rnk
Figz fiat i which
]

LThe witnhess
iz

for sesing bhe

vt . g

Mot This answer is prompted by
interiection o M. H. Mobar ,
counsel for the plaimtiffd.

it
T

PNs . I have got agresment of 1158
Brj. Fh.

G. Did I (5.H.,

for loan™

YL

FIS . Yes.,

i Do you have any letter
ey e, asking for loan®

iand might be having it.

have  you  shown 3

Cerformancs apmld
want interest at 15% when
IELE ipt  shows  very ] ]
£i « angd the

F" 9]
ﬂ}
n
-

T
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N time limit to give it back.

AS.

Filease ask this question {from

my hushband, because 1 e not
attended the court for the last 10

VEES .

Tiis is first time i have

attended the court.

. By

have you clubbed the praver

for  return of the loan with the
specific performance suit, as it has
nothing  to do with the specific
pErformance’

BNS .

Therefore, the

I do mot kEnow.”

secong defendant glicited from this

g?’ witness that Rs. 1545quuuf~ which was received as
P

“loan’ was only

towards the price of the fiat.

S Brig. E.kE. Srivastava, husband of "V and
attocrney  of 5, was edamined as FP.W.2  and the

5

examination commenced on 22.3%.96. Her wonld state

that the tota

Sbout Ex.D.FRNE

varsion in the

PRLER.

P L8 oo
iz u .4—!1\3 Ty ..‘L..--'/ n

I cost agread was
dated 2.131.8% FOW.2 would give us a

following terms ¥—

gocumert
is this

Filease S the
Ew . DFWHYL. What

oy

document about?

This document was ithe first
agreemsent  which was given to
my wife for signatuwires, which
was  brought duly signed by
defendant Moo 2. After she
had signed it, it was given to
me for witnessing and I had
witnessed - it. AL that =stage,.

Adin. Sood was signing his
&

gocumertts and he alszo gao
to ma for withnes _
witneszed 2] ﬁgreement al=zo.
Thern defendant No. 2 told Adm.
Sood to sign somes corrections.
Therefore, 1 starited reading

."i- n

£ o
this document Ex. DFKD and  on
the st page i fonand
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objectionable terms which were
not &greed betwesn us. So I
protested  to defendant No. 2.
Adm. Dood also protested  when
he also saw similar things.
Detendant Mo. 2 said that this
agreement is for future buver
and not for you people. He
suggested certain corrections
which on the carbon  copy  of

Cthe agreement of both the flat

buyers I recorded and re-read.
Both myseld and Adm. Sood  did
et agree  even with thesss
modificaticons. So owa, again
told defendant Mo. 2 that we
ey ot agree T these
conditions. Defendant MNo. 2
readily agresd to change the
entire documents and said we
will have to go to the High
Cowrt Cfar typing arn
notarised. Aoccoardingly., W
came  to the High Court. Adm.
Sood had certain (R iE S Nl =]
meeting in the afternoon s
his Ffresh agresment was tvpe
first and wes signed by both
the seller and buyer and was

witnessed bev me and WES

notarised at the High Court.
After that my wife's agreement
was  also tyvped. Bubt my wife

‘had  gone away since childre

were to come from school  bus,
I remained with defendant No.
2y, got the agresment typed and
we  bath returned home and  we
were to meet in the  evening
for signing and notarising  at
Green PFPark, where a Notary
resides. We  met &t the
Motary’'s place in the evening.
The agreement was signed by
both the partiss and witnessed
ey me and Sdm. Sood. Hut
unfortunately  the Notary had
ot come and we had to go to
Bivrport. So  that agreement
wasz not notarised on that day.

31

It was later on notarised on

e 11,830

Folo2y Ex.PWNIAZ was prepared in

\O



High Court and

Ex. DPW. L

W B

rnot notaorised

Wa s

document  was nol Dy

of this document was

whether the

H

state

Fol.d would H

BRE

gy o
u gl

hat
WU

AN, Whier

notarised
ot acted upon

ir
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i the.

Hiah

by the parties a

resencE and

consent of parties and

[R1%)

eacondg defendant gave

o

abont

t

peing typed in the
' defendant

certaln

ineluded

N
HLS50.
-

YO

Slmae

all
frept
faith

defendant
documsnt

"HL28. Did
\’v this
Ans. Yes

he

documsnts

and

imcl

Wy
oof

andc

defendant

AT
opportunity
we  had

]

E
Lo

the

o

to desd

atement .

oir
documents
readF L rmec

ml

wuding

adid
this

salid

ot given to him. When

T

& Copy

r~y

id 2 tel

new agresments

e

-y

Mo, &
documents
stamp
dishsllieve
that
destroy
that time.
trusted him
money  in

3O E
aacd i
faith
did not

at
time

pé

T
&

s
¥

YA

i

helieve that the

rovy this dooument

He would further
teal i W
Mo, 2 will
e, DML

he

that
have bhesn
be rest
DL .

all the

ETEEET

Frao
i a

you not kesp
document’?

garlisr, we had
o3
grood

Ay
: faith

Mo. 2.

wer
High Court,

gestroyved
which
paper

and
inYululn

shate

1

wihen
were heing notarized

con

distirus

O <

Cowrt .
g it

this
Cony

ashed

B2,

1

@

o
defendant
these

I

s o

ard e

2

that
destroy
the
oid

|
destroved
ansured. ]
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grntitied to the relisf.
whien the matter was in D
twder behind  bim I omad
total value of the loan

mever took it.  Their pr
loan  back wifh interest
H0% of  the total value

by this C

appeal therefrom. His e

"

no  concluded contract a

give back the
morey back to
admission by the sscond
loan  transactions.

Thus, we have

o come o oa decision on
contract and the total ¢

4 iook at Eux

eHamiination of the

the real facts. The =t

By VT o 4,10.,8 The

for  Ex.PFWMLAZ, the nunbe

stamp for Rs. 57~ for £

S.N0.451/86

himseld+ &5

that there

1a.82 and the agreement is

£ L

the plaintiffe are rot

He would state "In 1987

B and with a such strong
& twe pay orders  for the

to be given back but  they

ayar was they wanted their

and swallow my

.Y e

i

ifi

™1

it
i
}

ourt on 2108087 and the
vigdence is that there was
nd i+ the
Him hwe can give  back the
there is  no

Theretors,

defendant that there wers

to s=es on bthe svidenoe o

o DLl Ysecond defendant)

the guestion of conciuded
ocrsideration.
SFWL/AZ and Ex.DRFWL and &

s@ documents would rreveal

Sl DAapeEre were

amp aper for- Res., 57—

The

roie given as o

. PFWL the number is given

\{
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as 284271, The stamp papsr for RKs. S/ T

g

Eu FRE/2L agreement betwesn "5 and second detend-

!

ant bears the nuwmber 284318 dated 4.10.83%. 11

the stamp papers were puwrchased from stamp  wendor

Bt FPrem  Fumari, Licence No. 157, FPatiala
Courts, Mew Delbi. In Ex P/ /2 and Ex.DFW.L first

four pages are identical. Page Mo. 5 in Ex.PW.L1/Z

reads as follows -

“LN WITHNESSETH  WHEREAS ot ~
i atorementioned  have set
respective hands  on

ement and have signed the

Hf.f i

it bhs day. mﬁnth and the vear as
wr it ten dhuyw
I this has signed on behalf

of  the first defendant, plaintiftsds V' has  signed

as puroha

as  witnesses. Ed.H1C8 is attested by Pt sy
Fubhlic HMr. G.0C. Verma onn 5.11.83, Ew. DU ds also

attested by Mr. G.0. Verma on the same date ..

I T R S In all the five

docunents.  Mr. G0, Yermsa has  put his
Ex.PW.E/ET is signed by the Notary Public, whose

i CFeom bhe dooument.

mame I oam not able o des

-

It wasn  notardised on ZU11.87%  and PFLWLE has

witnessed the documsni. Theretore, the theory by

FoWel asnd PLW.2 thet they were not present at  the

timeg - Ex.DPRL L was attested by the Motary Fublic
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\@\

and they are not awars of the S5th page in Ex. DREWI
carnnot at all be accepted. For reasons best known
to them, the parties had not placed the full facts
as ot how these two docunents  had  come  into

y

grictencs. P omay also be noticed that  FLWLE

3 B

/

i

genied his signatures in Ex.DFH.L.  But on 4.3,

he  admitted the signatures before this Court  and

this Couwrt passed the following order -

"Learned counsel for the plaintiff
states that it was by mistake that
Fres had  denied the dooument in
question but in fact it is  admithted
that it is sigrned by the plaintisf
armd  also  that the witing on the
last page of the agreement produced
by the defendant bears the writing
in the Fared o Brig. Foa bl

T S ST V)
Brivastava.

[

The evideihce of F.W.l and FP.W.Z in this  resr

dirgcts the needle of suspicion towards thes  and
they are trying to be too smart and they do not
Presitate in indulging in faisehood. According to

-

FeWo2  the total consideration is Re. J,éﬂgﬁéif ----- .

And as on 2.11.8% Rs. 1,107,000/~ had been paild and

the balance also have been paid except to  the

i
w

thtent | of Re.o L,8&1/7~. 1f that is s, PLH.E  is

ation as to how did the

i

not able to give any eupl

second  detendant give a statement to  the  (ncome
Fax  Department that hé haod received & total
advance of Ks. 5,800,000/~ from plaintifs v, If
W take into  account  the pavments made by

plaintifs Wodnoluding FBs. 1, 45,0000~, which is
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stated to bhe "loan’ that would not coms  to Rs.
G B0, 0007 -, There is & balance of nearly fAs.

Po72,000/-. It is not the case of F.W.Z2 that the
statemsnt given by the second defendnat  to the
Income Tax Department is not correct. It is adﬁm
ot the case of F.WH.E that he paid esq2tra Rs.

1 72,000/~ Ve and above Re . 4,08, 000/

(including the locan  amount) to the seeond

defendant towarcds the ocost
Theretore, by =some arrangement which as 1 had
mentioned earlier, both parties had coms to  some
understanding  +or  paying the consideration  and
they are ot prepared to tell us as to  how  the
plaintifs "V had péid R 8,080,000, Therefore,

Was o

the case of the second defendant that

o]
—
T,

loarn tramsaction  at and  the &alleged loan
transactiog wes only & nomenclature adopted by the
parties for their  oOwn convenlence anrd the
plaintiff "V canmot claim any amount and seek  to
recover the same from the second defendant  is
truﬁﬁ' aindt 1T have no hesitation i acocepsting  the

!

BAME

vy

24 On  the question of concluded contract
betwean  the parties, I have no hezitation in
accepting L cagé of the plaintiff T that
second defendant had agreed to sell the flat and
plaintifts "'V’ has always been ready and willing to
pertorn her part of the conteract.

Ea Im suit No.o 4515846 there dis  onig more

aspect i.e. with reference to ths cladm oof

'
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apecific relief against the &th defendant.

adth  defendant has not chosen to contest  and

set o parte. From the doocuments filed in
cassy, [ find no diffidulty im  coming to the
conclusion that the &th defendant is only an allas
or aitar ego of the second defendant. Therefore,
the second defendant had not deliversd possession
Gf  the coaplete area agreed to by him  to the

plaintiff V.

il With reference to suit No. 4507846, Mr.

L

Sood has not entered the witness box and F.W.Z2 as
attorney sought to give evidence on his  behalf

alec. F.H.2 speaks about the tramsaction  betwesn

P

5 and the zecond defendant.

H.a0. Flease see the documents  at
pages 1! to 146 of documents
filed 4in suit 450784, by the
plaintif+ and tell us  about
what they are about?

x’l

.

Ans. ExGFWN2210E, 27186 are house taw
receipts. EFa.PFM 2517 is the
manchtion order issued by the
MCD .

Ghaisl. Flease see the document at
page 17, what is this about?
Ans. Ex.PFue.2718 is the rertificate

issued by HDFC thet original
agreement to sale is deposited
with HOFC o the loan

advanced to Admiral Sood.

“lpase sSee page 18, what  is
his document about and  who

.52,

Ans.  Ex. FRWGZ1? is the agreement
Tt smell signed by defendant

<3

No. 2 as seller and Sdmiral
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aood =3 purc ha s e and
witnessed by me and attested
at Delihd High Court.

f.&3%. Was  this aarmcnpnt signed in
YOUr presance?

Yes by both the seller and the
purchaser and was notarissd in
Yy pDresente.,

TS .

@R.64. Please =seg page 2%, what is
this document abouh?

Ans. This is the building plan
sigred by  defendant 2 nly
. behalf of defendant 1 and

g Admiral Rak. SBoood &
'~‘éb, murchaser.  This is Ex. P.9.

.58, Please SR the statement
showing payments to the
vefendant, is the statement

correct?

Ans. Yes. The statement is  filed
by the party today and is

e ey T

marked as Ex.FP.W. 25720,

Guéd. Was the plaintifd  4in suit
4530786 ready and willing at
all material times to perform
his chxiligations under the
agreement to sell?

CAns. YES.

Yy , . b7, =3 state whather  the
w" 1 agresment T s@ll dated
2.11.8% Was eneo e by
plaintiff in suit No. 450/8
2 contirmed and iFFﬁVQC&blﬁ B -
agreamnsnt. ' )

ATaE- Vg,

G.68. Flease see the document
F.2/21  who has signed this,
whether this was signed  in
YOUr mresence’ :

Ans.  Thiz ds the original agresmen

i i

o sell betweesn defendant |}
ifral Sood and has  booen

signed i @y presence vy
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RS

defendant 2 for dete
and  Adm It bears my
signaturs witness and  was

notarised ay pressence.”

P
-
-

Fae P does

qol speak abowt BEx. FLIT 0 and PLld,
which sre stated to be receipts issusd e Lhe
second defendant for the payment of cash mades by

plaimtdff 5. Thesse twoe pavments  wers made by

it
=
[n}
ol

plaintidsd "8 to the second defendant. It is
the case of F.W.2 that he was present. when  the
case  of plaintiffd "V abowt the loan cannobt e
accepted, the case of plaintifs &7 Felating o
S ar wuﬂld auntomatically +all  to  the ground

because  the nature of the transactions  betwesn

plaintifst V7, plaintidf & and the
gdefendant were the same. Hecause smisunderstanding

had avizen bhetween the parties they had chosen  to

e,
i
3
Py
=
]
-
5
o
=
I
i
i
el
it
Zi
i
[N
]
o
o
ifi

aruly with & wisw Eow

e righihs  of  the ot b party.

case of plaintiff 5 that M.

. FAL,000//- was paid for bto be orebturned by

’ defendant cannot at all be accepitsd.  Though M.
purported to represent the plaintifd "8, as powsr
o afﬁmrnay holder, on this aspect of the case
; we of plaintiffd "8 dis very Mo
wramination of & iB v ocrucial and it ois well

settled  that the parties must place all  evide
before  the Court and they cannot keep themselves

out of the witness box leaving the Court to oLl
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about Sfacts. Thereforg, ! have no hesitation  to

diraw  adverse inference  agalrnst  plaintiff =

relating fto the transaction of Toan ot Hs.
L

FO,000/ - to the second defendant. Therefore, the

caze of pleintiffs "V and "8 on the question of

as o he reijected. Even i the  state

filed befors this Couwrt by plaintiffs "V and 78

dated 28.4.95, the amounits mentioned by

rJL/ de%andént hetore the Income Taw D
‘ ' referred ho. Theretore, on the bhasis of the oral
svidence of PF.W.1, F.W.Z2 0 and DIML and the

gocumarn tary evidence including  the documents

summoned from the Income Tax Deparitment by the

iji
joa
it
i
.2
T
sl
™
b
-
-
i
T

plaintiff "V, the conclusion 18 1lrvresis

a concliuded contract betwesn  oplaintidfr

P
o)

Voooand second defendant and plasintifd "5 and the

defendant and &11 the amounts  paid by
plaintiffs "V and "5 would go to the cost of the
i

flats. Whether the amounts given by plaintifd 'S

is menticned by the second defendant betors  the

Income Tax Department is Court or

rot, the pattern ing the same  as that of

plaintiff "V, the interence is that

paid FHs. o FO,000/- in the form of

the cost of the flat.

27 Tz learned senior  counsel P . Ghoshy

submitted that the case of the plaintiffz must  be

atcepted in  toto and  the A= Indwinte] defendant
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appearing  in person submitted that tha' plaintiffs’
did not have any final agreement and, therefore,
their claim for 5ﬁé¢ific Cperformance must  be
rej@ct@d.and they a&@ not entitlied tm<the return
af the money also.
QQHH Having regard s the facfs arid
circumstances, whi;h I had analvsed ébmvég it is
clear that there was a concluded contract for the
( .
sale of ﬁlats’batween plaintiff V' and the second
defendant and plaintifs 5 and the. secand

defendant.

.

Lo

9. T shall now take up the issuss and give

my  findings.
30, o In suit NMo. 4517886 on issue No. 11 find
that the plaint has been gigned and verified by &

competent PEFSOn . The issue is answered

accordingly..

-

. Lo On dssue Noo 201 find that there was &
conciuded agreement on 2.11.198% between plaintiff

and defendants 1 to =, The idssue is  arswered

accordingly.

On issus No,

3

% find that the defendants

are liable to gxecute the sales deed. The issue is

answsred accordinglv.

LN O issue Mo. 5

I find that the plaintiff

has alw&ys been ready and willing to perfaorm her

part  of  the contract. The issue is  answered




141 8.No. 451/84

E4 Orn dssue Mo. & § find that as  contended
by defemdanta oto 3 there was  an agresment
axerutead o Z.11.198%,  which  dis marted as
Ex.DFW. L, and that is also binding o the parties.
It On Issue Nos. 4, 7 and 8, I find that the
plaintiff is not entitled to recover any  amount
and  the plaintiff is alzo not mbliréd to pay any

amount Cover  and above the amounts  paid  to the

defendants Mo i o & Theses BiES e

arcordingly answersd.

B On dsmsue No. % 1 find that &th  defendant
iz bound  to convey to the plaintiffd  aleng  with

defendants 1 to & the third bed room, which formsd

part of the agreement betweesh the partis

i

In suit MNo. 450/86 on issue No. 1., I i
fhat the plaint has been signed and verified by &
competent PEF SO . This issue is answeresd
accmrdiagiy.

zg. On  issue Mo. F I find that there was a
conciuded lummtfact o 2. 11,85, N This issue is

answarsed accordingly.

i
-~
i

v
"y
i

B, O dlessues 3 and &, I find  that
plaintiff has always been ready and willing to
peErform Mis part of the contract ard e

defendants 1 to & are bound to edecutes the sale

hY

/

desd in favour of the plaintiff. It has already.

been found that possession has already been handed
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over to the oplaintiff. These issues are

ITssus Mg & doss not af

consideration in this Cass.

{n issues Mo. 4, 7 and & I find

zferdants 1 to B and defendants are nov

¢
pay any amount to the plaintiff. {hes

answares accordingly.

Consequently, in suillt Mo. 451088

shall be a decree -

11 directing defendants | to &
Cto edgcute a sale desd in favour
the plaintiff V7 with reference
flat No. 8-, Green Fark Extens
Mew Delhil within eight weeks

) today and in the event of defend
failing to edecute the sale
within the time stipulated,
cfficer of this Court shall exec
the sale i favour of

plaintiff in accordance with law:

e

£ issming = claim  of
plaintiff for the recovery of

Ly 45, D00/ -y

(idiiYy directing the defendants
S to put the plaintiff in poss
of the third bed room in 5-2, 6
Fark Extension, Mew Delhig

{iv) directing the parties to
P ) .

thelr own costs.

g

dirscting ﬂr{wnﬁdntg I oto &
#erute a sale =d An Favour
the plaintiff & with reference
flat NMo. S-1, Green Farl  Extensi

ise

that

plaintiff bhas given the full consideration to

decided

t e

the

obiiged

toos
w3 g

o
K
icm,
Sl
arites
deed
&ari
(g ) 1— &3
the

n

i te

FEen

b

skt Mo, 450/ 84 there shall be a decres @

o
-t H
-~ 1

i
i

mhﬂq

theyres
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