IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CRI M NAL APPLI CATI ON No 1532 of 1996

For Approval and Signature:

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

2. To be referred to the Reporter or not?

3. VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

4, Whet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nmde thereunder?

5. VWhether it is to be circulated to the Cvil Judge?
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ORAL JUDGEMENT

Raj endr akunar Antut | al Shah t he origi na

conpl ainant in cri. case no. 8030/96 on the file
JMFC, Surat  has cone before this court requesting this
court to exercise the powers under articles 226 and 227
of the Constitution of India and to quash and set aside
t he order passed by the | earned JMC, Surat on 27.9.96 by
which he refused to hand over the possession of the



vehicle in question and the order of the | earned Sessions
Judge, Surat passed on 16.10.96 by which he confirned the
order passed by the learned JMC rejecting the Cri.
Revi sion Application No. 114/96 filed by the present
petition.

2. There was a transaction between the present
petitioner as the respondents as regards |uxury bus No.
GJ-1-T-4093 for the year 1991. It is the case of the
respondent no.1 that said transaction was a transaction
of hire purchase and under t he sai d transaction
possession of the bus in question was delivered to the
present petitioner. It seens that thereafter the present
petitioner had failed to pay the whole of the price of
the vehicle and thereafter the owner of the vehicle took
possession of the property viz. bus and he field a suit
against the present petitioner in the civil court for
claim ng damages. It seens that thereafter the present
petitioner had filed cri. case agai nst the respondent
no.1l alleging that respondent no.1 had committed offence
of cheating wunder section 420 | PC and he has also filed
application under sections 93 and 94 Cr.P.C. to seize
the bus in question. Thereafter he filed application
before the | earned Magistrate to deliver possession of
the said bus to him The learned Magistrate rejected the
said claimof the petitioner and continued the possession
of the wvehicle with the respondent on certain terns and
condi tions.

3. The petitioner feeling aggrieved by the said

order preferred Cri. Revn. Application ono. 114/ 96
before the |earned Sessions judge, Surat and the | earned
Sessions judge, Surat by his order dated 16. 10. 96
rejected the said revision application and confirnmed the
order passed by the | earned nagistrate. Therefore, the
petitioner has come before this court.

4. At the outset it mnust be stated that t he

petitioner's claim has been deci ded in t he
cri.revn.application filed by him Admittedly on the
dat e of the conmplaint, the applicant was out of
possession of the vehicle in question. Adnmittedly there
is no concluded transaction of conpletely transferring
the ownership of the vehicle in question between the
petitioner and respondent no.1 though the petitioner has
made certain paynment to the respondent . It is not in
dispute that the transaction between the petitioner and
the respondent no.1 is that of hire purchase and the
respondent no.1 has taken possession of the said vehicle
by claimng that he was entitled to take possession of
the vehicle as per the terns of contract between them



The respondent no.1 has also filed a suit in the court
for claimng danmages. But inspite of these things,
present petitioner goes before the crimnal court and
files a crimnal case alleging that the respondent
accused has comitted offence u/s 420 IPC and in that
cri. case he got the vehicle seized and he obtained
delivery of possession of the said vehicle to him Now,
when adm ttedly therefore was transaction of hire
purchase between the petitioner and respondent no.1 and
the respondent no.1 has taken possession of the vehicle
by claimng that he is entitled to take possession of the
vehicle as per the terms of the contract. |f the |earned
Magi strate thought it proper to continue possession of
the vehicle on certain terns and conditions with the
respondent, in order to protect the interest of the
pr esent petitioner it could not be said that the
di scretion used by the | earned Sessions Judge in passing
the order u/s 451 Cr.P.C. is illegal or inproper so as
to interfere wth the sai d or der by exer ci si ng
di scretionary powers either under article 226 or 227 of
the Constitution of |India. In view of the above
circumstances | hold that no interference is called for
in the order passed by the | earned Magi strate which has
been confirmed by the learned Sessions Judge by
exerci sing powers under articles 226 and 227 of the
Constitution of India. Therefore, present petition wll
have to be disnmissed and the sane is disnissed summarily.

(S.D. Pandit.J)



