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Rul e. Learned Governnent Counsel M. K. C. Shah
wai ves the service of Rule on behalf of respondent
no. 1l-the State.

The present orders shall govern the disposal of
these three petitions.

These petitions ari se in t he facts and

ci rcumst ances, which appear to be rather difficult to be
appr eci at ed. On  Septenber 4, 1995, at about 14.00 hrs.
the first information came to be |odged at Visnagar
Police Station by the Food | nspector, Shri Patel, against
the present petitioner, Shri Jasubhai Patel. The gist of
the FIR is that, the petitioner, through a Matador Van
being driven by the driver, whose particulars were not
avai |l abl e, was transferring or transporting about 50 tins
of Chee. The Food Inspector had tried to obtain the
necessary information fromthe petitioner, but that, he
was not able to get the full particulars and | ater on, he
had taken the sanple from the Ghee tin. According to
him the sanple appears to be adulterated and, therefore,
he was required to file the FIR before the police. It
appears that, on the basis of this FIR the petitioner
was arrested. Later on, he was produced before the

conpetent Magi strate. Anyhow, subsequently, after a
nonth, two conplaints came to be filed by the Food
| nspect or. It isin this set of circunstances that, the

present three petitions have been presented by the
petitioner.

It appears that, the Special Criminal Application

No. 201 of 1996 requires to be granted, in the facts and
circunmstances of the case, while other two petitions
require to be dismssed, but with certain observations.

It is not in dispute that, the Food | nspector had
intercepted the motor vehicle through which the CGhee tins
were allegedly being transported and he had taken a
sample, wthout follow ng the procedure, which would be
necessary under the provisions of the Prevention of Food
Adul teration Act, 1954. It is also not in dispute and
cannot be disputed that, though the offence is a
non- cogni zabl e one and a bail able one, the FIR cane to be
registered at the concerned police station. The result
is that, on the basis of the FIR the investigation has
started. On the other hand, for the very sane offence,
t wo conpl aints have been present ed by t he
conpl ai nant - Food | nspector, before the appropriate Court.
It appears that, regard being had to the clear provisions
of law, in this respect, this could not have been done.



It is not in dispute that the offence under the
Prevention of Food Adulteration Act, 1954 would be
non- cogni zabl e and bail able. The question would be as to
whet her the police conplaint could have been filed, the
of fence could have been registered and the police could
have started the investigation. Al l t hese t hree
guestions require to be answered in negative, regard
being had to the say of the Suprene Court in STATE OF
HARYANA AND ORS., APPELLANTS vs. CH BHAJAN LAL AND ORS.
RESPONDENTS. , Al R 1992 S.C 604. Laying down a
principle, the Supreme Court pronouncenment says that,
where the allegations in the FIR do not constitute a
cogni zabl e of fence, but constitute only a non-cognizable
offence, no investigation is pernmtted by the police
of ficer without an order of a Magistrate as contenpl ated
under Section 155(2) of the Code of Crimnal Procedure,
1973. Admittedly, no such order of the Magistrate has
been obt ai ned. Thus, it is clear that, when the
allegations in the FIR do not constitute a cognizable
of fence, but constitute only a non-cognizable offence,

all what has been done, could not have been done. In
view of this, the petition, nanely, Special Crimna
Application No.201 of 1996 requires to be all owed. The

same is hereby accordingly allowed and the FIR the
regi stration of the sanme, the investigation in respect of
the sane and all actions taken thereunder are hereby
guashed and set asi de.

So far as the other two petitions are concerned,

the grievance nade by | earned Counsel M. Shah, who
appears on behalf of the petitioner, appears, largely, to
be based upon the facts of the case. This could be
determ ned by the conpetent Court, at the tine of the
trial. In view of this, these two petitions require a
rejection. They are hereby accordingly rejected. Anyhow,
certain observations appear to be necessary, in view of
the contention comng fromlearned Counsel M. Shah, for
t he petitioner.

Lear ned Counsel M. Shah urges that, both the

cases shoul d be consolidated and should be decided and
di sposed of, by the comon orders. M. Shah al so
further urges that, these are the cases in which his
client has got a better case for discharge. 1 do not

express any opinion in respect of the nerits of the above
said two contentions being sought to be canvassed by the
| ear ned Counsel . Nonet hel ess, it shall be open for the
petitioner to nove the Court before which the said two
conplaints are pending, for the consolidation of the
sanme. |In the sane way, the petitioner can nove the said



Court for the discharge. |If this is done, the conpetent
Court shall decide both these say of the petitioner
after having afforded a reasonabl e opportunity of being
heard to the parties. It should be clarified that, |I do
not express any opinion in respect of the nerits,
ot herwi se of these contentions. Wth these observations,
Special Crimnal Applications Nos. 200 of 1996 and 202
of 1996 are rejected. Rule is nade absolute in Special
Crimnal Application No.201 of 1996, while the sane is
di scharged in the rest of the two petitions.
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