IN THE H GH COURT OF GUJARAT AT AHMEDABAD

CRI M NAL REVI SI ON APPLI CATI ON No 165 of 1996
with
CRIM NAL M SC. APPLI CATI ON NO 2102 OF 1996

For Approval and Signature:

Hon' bl e MR JUSTI CE S. K. KESHOTE

1. Whether Reporters of Local Papers nmay be all owed
to see the judgment ?

2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy
of judgnent?

4. \Whether this case involves a substantial question
of law as to the interpretation of the
Constitution of India, 1950 or any order nmade
t her eunder ?

5. Whether it is to be circulated to the Cvil
Judge?

STATE OF GUIARAT
Ver sus
VI RBHADRASI NH GOVUBHA GCHI L
Appear ance:
M S.R Divetia, APP, for Petitioner
M B.M Manguki a, advocate for Respondent No. 1, 2

CORAM : MR JUSTI CE S. K. KESHOTE
Dat e of deci sion: 23/05/96

ORAL JUDGEMENT
A crinmnal conplaint was |odged against the
accused, Virbhadrasinh Gohil and Raymal Chhot abha
Rat hod, respondents herein, for the offences punishable



under sections 7, 12, 13 and 13 (2) of the Prevention of
Corruption Act and under section 201 of the Indian Pena

Code on 26th April 1996. It is stated in the conplaint
that when a trap was caried out, respondents-accused saw
the raiding party froma distance and they ran away wth
the bribe amount of Rs.50/- taken from one M Yogeshbha

Bhagavati prasad Was. The police officer could arrest
t he accused persons only after a period of 58 hours and a
remand application was given by the investigating officer
in the Court of the |earned Special Judge concerned on
29th April 1996. The remand was prayed for on the ground
t hat nmuddamal of Rs.50 is yet to be recovered from the
accused. Anot her ground that has been given is that
panchnama is also yet to be prepared for getting the
amount from the accused pursuant to Section 27 of the
Evi dence Act. The third ground is t hat
accused-respondents renmined absent for about 58 hours
and therefore it is very essential to know as to where
were they during that period and lastly it is stated that
both the respondents were arrested on 29.4.1996 at about
6.00 hours and there were sone injuries on the bodi es and
their uniformwas also torn and therefore it is very
essential for the investigating officer to know as to
under what circunstances they received injuries. The
| ear ned Speci al Judge, Bhavnagar, di smi ssed t he
application of the investigating officer on the ground
that there is no possibility to get the nuddanal property
i.e. Rs.50 (bribe anpbunt) fromthe accused and as such
no renand can be given. This order was passed on the
same day and is challenged by the petitioner in Crimna

Revi si on Application No.165 of 1996. On 3rd May 1996
this crimnal revision application has come up for
admtion and this Court issued notices to the respondents
and al so notice as to interimrelief returnable on 16th
May 1996.

2The learned Special Judge, Bhavnagar, granted

bail to the accused-Virabhadrasi nh Govubha Gohil while
allowing the Crimnal Msc. Application No.320 of 1996
vide his order dated 4th May 1996 agai nst which Crimna
M sc. Application No.2102 of 1996 is filed by the
petitioner-State before this Court for the cancellation
of the bail granted to the accused person

31 have taken both the natters as they have arisen

out of the sane conplaint. The |earned counsel for the
State, Shri S.R  Divetia, has contended that the |earned
Speci al Judge has conmitted illegality in releasing the
accused- Vi rbhadrasinh Gohil on bail when the Crimna
Revi sion Application No.165 of 1996 is pending before
this Court. In Crimnal Revision Application No.165 of



1996 notice was issued by this Court on 3rd My 1996.
VWhen the matter regarding granting of remand of the
accused was pending before this Court, the Special Judge
shoul d not have enlarged the accused on bail. It has

next been contended that the | earned Judge has failed to
appreciate that the currency note of Rs.50 was accepted
by the accused Virabhadrasi ngh and was given to another
accused Rermal Rathod and the bail should not have been
granted in case the nuddanal property is not recovered.
It has next been contended that the | earned Special Judge
has committed an error in observing that the currency
note has been taken away by anot her accused - Rathod.

41 have given ny thoughtful consideration to the

subm ssions made by Shri Divetia. This is an application
for cancellation of the bail under section 439 of the
Crinminal Procedure Code, 1973. Sub section 2 of section
439 of the Crinminal Procedure Code, 1973, nmakes a
provision for cancellation of bail and for the order of
arrest of the person and comrit himto the custody by
this Court or the Court of session

51t is stated that this Court has power under

section 439(2) of the Cimnal Procedure Code for
cancel lation of the bail granted by the | earend Sessions
Judge but the power to take back in custody an accused
who has been enlarged on bail has to be exercised with
great care and circunspection. It is further correct to
say that this power, though of an extraordi nary nature,
is meant to be exercised in appropriate cases where by a
preponderance of probabilities it is clear that the
accused is interfering with the course of justice by
tanmpering with the witnesses. The power to cancel the
bail granted to the accused though vests in this Court
under sub section 2 of Section 439 of the Crinina
Procedure Code, 1973, after the amendment, but whether on
the basis of the alleged allegations nade in this

Crimnal M sc. Application, the bail granted to the
accused can be cancelled is a question needs to be
consi der ed. Leaving apart the question of proving the

al  egati on beyond reasonabl e doubt or the proof of facts
by preponderance of probabilities a |arger question does
ari se whether on the basis of the allegations made the
bail granted to the accused can be cancelled. So far as
the first ground that the Sessions Judge could not have
enl ar ged accused on bai | when Crinminal Revision
Application No.165 of 1996 is pending before this Court
agai nst the order of Court bel ow not extending the remand
period, it is suffice to say that it is of no substance.
To grant the renmand and to consider the application of



the accused for enlarging themon bail are two different
things. The remand period has not been extended and that
action nay be chall enged by the State Government before
this Court but, the challenge to the action in the
crimnal revision application wll not preclude the
Sessions Court to consider the application of the accused
under section 439 of the Criminal Procedure Code, 1973,

to enlarge himon bail. 1In case the proper case is nade
out, | fail to see howit is not open to the Sessions
Court not to enlarge the accused on the bail. Much

enphasis has been laid upon the question that w thout
remand it is difficult to recover the currency note of
Rs.50/- which is the anpbunt of bribe accepted by the

accused but, | fail to see howthis ground is sufficient
to cancel the bail of the accused granted by the Sessions
Court to him Even if the accused is enlarged on bail

he has to nake hinmsel f available for interrogation to the
i nvestigation or police officer in charge of t he
investigation as the case may be. Wen the accused is
avail able for interrogation, he can be interrogated for
i nvestigation purposes which include recovery of the
muddamal anount. However, on this ground the bail cannot
be cancelled. There is no bar that the investigation
officer or the police officer concerned has no power to
proceed with the investigation w thout renmand and w t hout
keepi ng the accused in police custody which includes
power to make necessary recoveries at the instance of the
accused. The |earned counsel for the State has unable to
cite any authority in support of his contention that
unl ess the muddamal noney is recovered fromthe accused,
the learned Sessions Judge should not have enl arged the
accused on bail. Normally, there are certain judicially
accepted principles on which a bail granted to the
accused can be cancelled. It is true that these are not
exhaustive principl es. A reference in this respect my
be made to the decision of the Suprene Court in the case
of @urucharan Singh v. State (Del hi Admnistration)
reported in AIR 1978 SC 179. The accepted principle on
which normally the Courts cancel the bail is that where
the accused is interfering with the course of justice by
tanpering with the witnesses. It is not that case here.
But really the case of the State is as if it is
chal | engi ng ther order of the Sessions Court granting the
bai | . This Court wll not sit on the order of the
Sessi ons Judge as appellate Court. It has no concern
whet her the accused should be released on bail or not.
Once the discretion has been exercised by the Sessions
Judge, unl ess special circunmstances are brought on
record, no cancellation should be ordered. The
circustances which have been brought on record are not
sufficient to cancel the bail of the accused. It is a



case where the prosecution feels that in case the accused
is not given in police custody, they will not be able to
recover the currency note or they will not be able to get
nore information. On this ground it is difficult to
cancel the bail

Inthe result, Cimnal Msc. Appli cation
No. 2102 of 1996 is dism ssed.

So far as the Crimnal Revision Application
No. 165 of 1996 is concerned, it no nore survives agai nst

opponent no.1 who has been enlarged on bail by the
Sessions Court bel ow VWhen the main accused has been
enlarged on bail, | fail to see how any justification
would be there in the claim of the State to seek
extension of the renmand. Consi deri ng al | t hese
circunmstances, | amsatisfied that no illegality has been

conmtted by the Court below in passing the inmpugned
order. The revision application is therefore dism ssed.
Not i ce di schar ged.
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