ot?
ot ?
ot?
ot ?
ot?
ot ?
ot?
ot ?
ot?
ot ?
ot?
ot ?
ot?
ot ?
ot?
ot ?
ot?
ot ?
ot?

IN THE H GH COURT OF GUJARAT AT AHVEDABAD

CRIM NAL APPEAL No 305 of 1995

Wi th

CRIM NAL REVI SI ON APPLI CATI ON No 23 of 1995

For Approval and Signature:
Hon' bl e MR JUSTI CE S. D. DAVE
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3. Whet her Their Lordships w sh to see the fair copy
of the judgenent? No
4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order made thereunder? No
5. VWhet her isto be circulated to the Cvil Judge?

No



STATE OF GUIJARAT
Ver sus
MANAJI K BHI L
Appear ance:
1. Criminal Appeal No. 305 of 1995
MR, BHUKARI, LD. PUBLI C PROSECUTOR for Petitioner
MR VASANT S SHAH for Respondent No. 1

2. Crimnal Revision ApplicationNo 23 of 1995
MR YS MANKAD for Petitioner
MR, BHUKARI, LD. PUBLI C PROSECUTOR for Respondent No. 1

CORAM : MR JUSTI CE S. D. DAVE
Dat e of deci sion: 29/03/96

ORAL JUDGEMENT

Present orders shall govern the disposal of the
Appeal and the Revision as indicated hereinafter

Manaji Khetaji Bhil, the Respondent in both the
matters cane to be tried for the alleged comm ssion of
the offences punishable under Section 279, 337, 378 and
304(A) of |.P.Code, and under Section 177, 184 and 13 of
the Mdtor Vehicles Act 1988. The accusation was that the
respondent was driving motor truck no. GJ-1-4530 rashly
and negligently on Decenber 11, 1991, and while doing so
he had dashed his vehicle with the Maruti Car No.
G -1-2576, as a result of which the inmates of the Marut
car had sustained grave injuries and later on two | adies
had lost their lives. It was alleged that the Maruti car
was al so badly damaged. The respondent accused had run
away after |eaving the vehicle on the spot. On the basis
of the FIR the offence was registered and the respondent
driver was chargesheet ed.

When t he matter had reached the stage of

recordi ng evidence, two panch w tnesses, nanely Jagdi sh,
exhibit-11 and Daud Gl mahmed, exhibit-13 cane to be
exam ned. They happened to be the panch wi tnesses. They

had not supported the case of the prosecution. Vari ous
other witnesses were cited in the chargesheet and some of
themwere injured w tnesses. Nonet hel ess the Court by

t he judgment dated Decenber 17, 1994, had come to the
conclusion that, enough opportunity was given to the
prosecution but that they have failed to procure the
presence of the witnesses, and that, therefore, there was



no reason for the Court to wait for the said witnesses.
The Court has considered the evidence tendered by the
af orementioned two panch witnesses and has cone to the
conclusion that the case is not established. The
respondent accused therefore cane to be acquitted by
| earned Trial Magistrate under the orders dated Decemnber
17, 1994. Being aggrieved and dissatisfied with the
above said orders of acquittal that the Crinminal Appea
No. 305 of 1995 has been filed by the State. The
Crimnal Revision Application No. 23 of 1995 has been
filed by one Sn. Jiviben Patel, original conplainant
and the injured.

Upon hearing |earned Governnment counsel M.
Bukhari, | earned counsel M. Y. S. Mankad for the
petitioner, and M. V.S. Shah, |earned counsel for the
respondent in the appeal, it appears that both the Appea
and the Revision require to be all owed.

It should not be overlooked that because of the

not or vehi cul ar acci dent which had occurred on Decenber
11, 1991, two ladies had lost their lives and other
inmates in the car cane to be seriously injured. It
mght be true that other wtnesses were not present
before the | earned Trial Magistrate and that, therefore
the Court could record the evidence of panch w tnesses
Jagdi sh, exhibit-11 and Daud Qul nohned, exhibit-13. But
the Court appears to be absolutely unjustified in saying
that, though the summonses have been served t he
prosecuti on has not been able to procure presence of the
ot her witnesses. The offence was conmitted allegedly by
the accused on Decenmber 11, 1991. The judgnent of
acquittal cane to be pronounced of late, that is on
December 17, 1994. But even in this fact situation the
Court could have waited for sone time for procuring
presence of the wtnesses, out of which some were the
injured witnesses. The Court was also not helpless in
the situation because if the sumobnses were served and
the witnesses had not renmain present before the Court,
bail able wi tness warrants coul d have been issued agai nst
the witnesses. This has not been done and a serious
crimnal case has been put to an abrupt end by saying
that the presence of the wi tnesses has not been procured
by the prosecution. The provisions contained in the Code
of Crimnal Procedure, 1973 would go to show that a joint
venture is permssible under which by the efforts of the
prosecuting agency and the Court presence of the wtness
could always be procured. Merely because the case was
getting delayed it was not correct on the part of |earned
Trial Magistrate to acquit the accused of the serious
charges without waiting for the w tnesses, out of which



sone | adi es had sustained serious injuries during the
i ncident and whose evidence could have thrown |ight on
the question in issue before the Court. For all these
reasons it appears that, both the Appeal and the Revision
required to be allowed and they are hereby accordingly
allowed. 1In the Revision rule is made absolute. The
orders of acquittal dated 17-12-1994 are hereby quashed
and set aside and the nmatter is hereby remanded to
learned Trial Magistrate with a direction to decide it,
after having the efforts to procure the presence of the
Wi t nesses.



