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Whet her Reporters of Local Papers nay be all owed
to see the judgenments?

To be referred to the Reporter or not?

VWhet her Their Lordships w sh to see the fair copy
of the judgenent?

Whet her this case involves a substantial question
of law as to the interpretation of the Constitution

of India, 1950 of any Order nmde thereunder?

VWhether it is to be circulated to the Cvil Judge?
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CORAM : MR JUSTICE M S. PARI KH
Dat e of decision: 30/09/96

ORAL JUDGEMENT

1. By way of this petition under Article 226 of the

Constitution of India the petitioner-detenu- Khina Dharma
has brought under challenge the detention order dated
11/ 4/ 1996 rendered by the respondent no.1 u/S. 3(1) of
the Gujarat Prevention of Anti-Social Activities Ac, 1985

(Act

No. 16 of 1985), hereinafter referred to as 'the

PASA Act'.



2. The grounds on which the inmpugned order of
detention has been passed appear at Annexure-B to the
petition. They inter-alia indicate that the petitioner
hinself is head strong person and has been carrying on
anti-social activities by hinself and with the aid of his
associ ates, of robbing, beating and threatening the
pilgrims going to Ambaji by wal king. Follow ng offences
under the provisions of the Indian Penal Code have been
registered in the Anbaji and Amirgadh Police Stations
agai nst him: -

1) CR 102/88 U Ss. 324, 323, 504 & 114 of the |PC,
Pending trial .

2) CR74/89 US. 394 of the I.P.C
Pending trial.

3) CR207/89 US. 394 & 34 of the IPCr/w. sec. 135
of the Bonbay Police Act
Pending trial.

4) CR 46/90 U Ss. 323, 504, 114 of the IPB and sec.
135 of the BP Act
Pending trial.

5) CR 85/91 USs. 326, 323, 114 of the IPC and sec.
135 of the BP Act
Pending trial.

6) CR 43/92 U Ss. 395 & 397 of the IP and sec. 135 of
the BP Act,
Pending trial.

7) CR 1/93 USs. 323, 504 & 114 of the IPC and sec.
135 of the BP Act,
Pending trial.

8) CR5/93 USs. 323, 324, 504 & 114 of the IPC and
sec. 135 of the BP Act,
Pending trial.

9) CR 164/93 U Ss. 323, 504 & 114 of the IPC rwad with
sec. 135 of the BP Act,
Pending trial.

10) CR 23/94 U/ Ss. 394, & 34 of the IPC and sec.
135 of the BP Act,

Pending trial.

11) CR 38/94 U Ss. 395 & 397 of the IPC



Pending trial.

12) CR 36/95 U Ss. 323, 324, 325 & 114 of the IPC
4/ 4/ 1995 read with sec. 135 of the BP Act,

Pending trial.
Al the aforesaid offences relate to minly robbing,
beating and threatening the pilgrins going to Anbaji by
wal king, the last of which is stated to have been
conmitted on or around 4/4/1995, that is to say around 12
nont hs before the date of inmpugned order of detention

3. Over and above these cases under the provisions

of the Indian Penal Code and Bonbay Police Act it has
been recited in the grounds that confidential statenents
have been given by sone wtnesses alleging that the
petitioner has been carrying on illegal and anti-socia
activity of robbing, beating and threatening the pilgrins
going to Anbaji and al so creating an atnosphere of fear

4.1 have heard the Ilearned advocate for t he
petitioner and | earned AGP for the State. The petitioner
has chal | enged the aforesaid order of detention on number
of grounds, inter-alia on the ground of delay as stated
above.

5. Although there is no affidavit in reply to the

aforesaid ground of delay, it has been submtted by M.
K.C. Shah, Ld. AGP that the delay would stand expl ai ned
by the fact that the wtnesses have gi ven their
statements regarding the petitioner's activity. However,
al though the grounds do not indicate the particulars of
such statenments, it has to be borne in mnd that the | ast

reported case is of 4/4/1995. Even on scrutiny of
statenments M. Shah fairly concedes that the statenents
are al so of February 1995 and earlier period. In that

view of the matter all the cases including the statenents
of witnesses are quite old. Al npbst nore than 12 nonths
after the last of the said cases and last of the
statenents of the witnesses the inpugned order of

detention has been passed by the detaining authority. It
can therefore, hardly be said that the delay has been
expl ained by the detaining authority. |In the context of

such facts reliance has been placed on the decision of
the Hon'ble Supreme Court in the case of P.N.  Paturkar
vis. S. Rama Murti, reported in AIR 1994 SC 656. There
the reference was made to an earlier decision of the Apex
Court in the case of A T. Abul Rahman v. State of Keral a,
(1989) 4 sCC 741 AR 1990 SC 225). Fol | ow ng
observati ons have been quoted : -

"The question whether the prejudicial activities



of a person necessitating to pass an order of
detention is proximate to the time when the order
is made or the live-link between the prejudicial
activities and the purpose of detention is
snapped depends on the facts and circunstances of

each case. No hard and fast rule can be
precisely formulated that would be applicable
under all circunstances and no exhaustive
guidelines can be laid down in that behalf. It

follows that the test of proximty is not a rigid
or mechanical test by nerely counting nunber of
nont hs between the offending acts and the order
of detention. However, when there is wundue and
| ong del ay between the detention order, the Court
has to scrutini se whether the detaining authority
has satisfactorily examned such a delay and
af forded a tenabl e and reasonabl e explanati on as
to why such a delay has occasi oned, when called
upon to answer and further the Court has to
i nvestigate whether the causal connection has
been broken in the circunstances of each case."

In the case before the Suprene Court there was a
del ay of 5 nmonths and 8 days from the date of
registration of the |last case and of nore than 4 nonths

fromthe subm ssion of the proposal. The statenments were
obtained only after detenu becane successful in getting
bail in all the cases registered against him 1In so far
as the present case is concerned, the facts as noted
above speak for thensel ves. The result is that the
decision in P.N Paturkar's case (supra) would be

applicable to the facts of the present case.

6. There are other grounds of challenge levelled
against the inpugned order of detention. However, in
view of the fact that the petitioner would succeed
directly on the strength of decision of P.N  Paturkar
(supra), it is not necessary to deal wth the other
grounds. Hence, followi ng order is passed

The i mpugned order of detention is hereby quashed

and set aside. The petitioner-detenu-Khim Dharnma shal
be forthwith set at liberty if he is not required to be
detained in any ot her case. Rul e rmade absolute
accordi ngly.



