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1. VWet her Reporters of Local Papers may be all owed
to see the judgenents?

2. To be referred to the Reporter or not?

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent?

4. VWhet her this case involves a substantial question
of law as to the interpretation of the Constitution
of India, 1950 of any Order nade thereunder?

5. VWhether it is to be circulated to the Gvil Judge?
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representatives, (1) Sm. Lilaben, (2) Sanjay Gopal al,
(3) Rammiyal al Gopalal, and (4) Asha Copal al
Ver sus
STATE OF GUIJARAT
Appear ance:
MR KB ANANDJI WALA Advocate for the appellant.
MR, MA BHUKHARI, PUBLI C PROSECUTOR for Respondent.

CORAM :  H. R SHELAT, J.
28/ 05/ 96

ORAL JUDGEMENT

The appellant (now deceased) was placed on trial

before the Special Judge for the District of Bhavnhagar at
Bhavnagar to answer the charge of the offence punishable
under Section 161 of the |Indian Penal Code and Section



5(1)(d) of the Prevention of Corruption Act, 1947 in
Speci al Case No. 1 of 1984 on the file of the court.
The trial ended in conviction and the deceased appell ant
cane to be sentenced to three nonths sinple inprisonment
and fine of Rs.500/-, in default, sinple inprisonnent for
one nonth nore. The case of the prosecution in short is
as under.

2. Dahyabhai Bhutabhai is serving as Keynan in

Rai | ways. He resides at Nari in Bhavnagar District.
Danji aged about 18 years and Ranesh aged about 17 years
are his sons. Both the sons go to the factories for

| abour work, and during leisure hours they also take
their cattle to the grazing ground for the purpose of
grazing. The deceased appell ant was serving as Mounted
Armed Police Constable. H's duty was to nove around the
area allotted to himalong with his fellow brother and
have close surveillance over the theft or other crines

being comitted or |ikelyhood thereof and not t he
crimnals. Few days before the incident the deceased
appellant told Danji that his cattle were entering into
the fields of others and causing damage to the crop. It

was also told to himthat he was conmitting theft and
therefore he would see that he was put behind the bars,

but he would be let off if he was paid Rs.1000/-. Danj i
went hone and informed Dahyabhai Bhutabhai his father
about the threat given to himby deceased appell ant. He
was pacifi ed. Thereafter on 12th Septenber 1983 after

5.00 p.m, the deceased appel | ant nmet Dahyabhba
Bhut abhai and denmanded Rs. 1, 000/- the anobunt of illega
gratification saying that if the paynent was not nade he
woul d see that his son was sent behind bars involving in
any case. Dahyabhai Bhutabhai supplicated and urged not
to talk through his hat and be reckless as his son was
not engaged in crimnal activities. However t he
appel I ant paid no heed and insisted for Rs.1,000/-failing
which it was nade clear that his son would be sent behind
bars. Dahyabhai Bhutabhai was having no option. He made
it clear that because of the financial stringencies it
was not possible for himto manage for Rs.1,000/-, but
t he deceased appellant persisted for the same. Hence
Dahyabhai Bhutabhai in order to save his son Danji
feeling helpless agreed to pay the anpbunt of Rs.1,000/-,

but by two equal instal nents each of Rs.500/-. On the
next day the payment was to be nmade. The place was then
fixed. It was a place in G DC area where there is a tree

near the mlestone of 161 Kns. near the railway track

At 5.00 p.m, Dahyabhai Bhutabhai had to go there and
make t he payment of Rs.500/- the sumof first instal nent.
After the deceased appel |l ant went away, during night tine
Dahyabhai Bhut abhai cogitated and decided to |odge a



conplaint. On the next day i.e. on 13-9-83 in the
nmorning at 11.00 a.m he went to the office of A CB.
at Bhavnagar. M. Janakrai Mahashankar Vyas was serving
as PSI in ACB office. Dahyabhai Bhutabhai apprised him
about coercive neasures adopted by the appellant accused
for the purpose of extorting illegal gratification. The
conpl aint was then reduced into witing. The perm ssion
from the Judicial WMagistrate (F.C.) was obtained, and
panchas were called. Both the panchas were explained
about the purpose of the mssion. They were also
expl ai ned what role the conplai nant and both the panchas
were to play. The currency notes given by Dahyabhai were
shown to the panchas and thereafter anthracene powder was
applied on both the sides of currency notes and then
necessary denmonstration with the aid of ultra-violet |anp
was carried out and both the panchas were apprised how
the I'inbs of the person touching the notes would be found
glittering with light blue flourescent nmarks. 1In the
shirt pocket put on by Dahyabhai Bhutabhai, the notes
were put up wth the instruction that he would pay the
notes only when demand was nmde by t he deceased
appellant, till then he would not touch the sane. It was
al so deci ded that after the notes were accepted,
Dahyabhai woul d nmove his hand over his head and thereby
would give a signal to the other nenbers of the raiding
party who woul d be wat chi ng remai ni ng near by. A first
part of the panchnanma was then drawn and thereafter the
menbers of the raiding party left for the place which was
the nmeeting place for the purpose of gi vi ng t he
gratification other than legal remuneration. There is a
reason at a little distance fromrailway track. It was
deci ded that Dahyabhai woul d not go under that tree which
was near the milestone but would sit near the room cal

hi m under the pretext that as he was pricked with a thorn
in the sole of a foot it was not possible for himto walk
so that deceased appellant would go to him and the
nmenbers of the raiding party hidden in the roomwoul d be
able to see and hear. Accordi ngly Dahyabhai Bhut abha

took his seat very close to the roomwhile the other
menbers of the raiding party hid thenselves into the room
keepi ng the door of the roomslightly open. Nei t her  of
t he panchas was asked to remain with t he
conpl ai nant - Dahyabhai so that deceased appellant m ght
not suspect about the raid. On that day, i.e. on 13th
Septenber 1983 at 5.00 p.m the deceased appellant cane
there riding over his cycle. He parked his cycle near

the railway track where the tree was. The conpl ai nant
Dahyabhai called him nmentioning about his inability to
wal k because he was pricked with a thorn. The deceased

appel l ant went nearer to himand questioned whether he
had brought the ampbunt and what ampbunt he had brought.



Dahyabhai Bhutabhai replied in the affirmative saying
that he had brought Rs.500/-. |Inmediately thereafter the
deceased- appel | ant denanded t he anpbunt of Rs.500/- and
therefore taking out the amounts fromthe pocket by right
hand Dahyabhai paid the sanme to the deceased-appell ant
who accepted the same by right hand and put the same in
the handkerchief he was having in the left hand, and
thereafter he closed the Ileft fist. | mredi ately
thereafter the signal was given as agreed upon. The
menbers of the raiding party who were in the room
i medi ately rushed to t he conpl ai nant and
deceased- appel | ant . The deceased appellant was then
i nforned who they were and was al so directed not to nove.
Thereafter the currency notes were taken fromhim The
nunbers of those currency notes tallied with the nunbers
mentioned in the first part of the panchnama before
leaving for the raid. Then the hands of the conplai nant
deceased appellant were checked wth the ultra-violet
| anp rays. Every one could see that the appellant's
fingers of both the hands were glittering with |light blue

fl ourescent marks. The currency notes were seized. The
handkerchi ef and the ring put on by the deceased were
al so sei zed. A purse was found in the pocket of the

deceased appellant fromwhere one piece of paper was
brought out on which nanme of deceased appellant was
witten. The cycle parked near the railway track was
al so seized and thereafter another part of the panchnama
was conpleted. M. VWyas then registered the conplaint
and took the investigation of the case in his hand. He
then recorded the statements of the concerned. At  the
conclusion of the investigation he filed the chargesheet
before the Special Court for the District of Bhavnhagar
which cane to be registered as Special Case No. 1/84.
Hearing both, the | earned Special Judge framed charge to
which the deceased appellant pleaded not guilty and
clained to be tried. The prosecution adduced necessary
evi dence. Considering the evidence on record the |earned
Speci al Judge found that the prosecution had succeeded in
establishing the charge levelled against the deceased
appellant. He therefore held him guilty and convicted
and sentenced aforesaid. It is against that order of
conviction the present appeal has been filed. After the
appeal was filed the appellant died, and therefore the
heirs of the deceased appellant were brought on record
and that is how the present appeal has been pursuaded.

3. The deceased appellant before the lower court

submitted that at the relevant tinme Shri Gehlot was
serving as D.S.P. in the District, while M. Sinpi was
serving as Home Inspector. M. Vora was serving as
O fice Superintendent. For one or the another reason the



mal practi ces they adopted in connecton with horse fodder
cane to light, and ACB, Raj kot raided their places. M.
Gehlot, M. Sinpi and others then assunmed that deceased
appel | ant had pl ayed pivotal role in getting their places
rai ded. They were therefore not happy and were pl anni ng
to involve himin one or the another case and ruin his
career. At that time in the Munted police force Ganubha
was also serving as Head Constable who is considered to
be a man of confidence of M. Gehlot and others. M.
Gehl ot and others paid Rs.500/- to Head Constabl e Ganubha
and the case was engi neered agai nst hi mthrough Dahyabha
Bhut abhai . The day of 13th Septenber 1983 was fixed for
t he purpose of raid because on that day he was required
to go to the headquarters and report about the need of
the horse fodder. He was then to go back in the evening
to his place by the road near to the place where the raid
was carried out. Dahyabhai Bhut abhai was asked to sit
near the room where the nmenbers of the raiding party had
hi dden thensel ves under the pretext that he was not in a
position to walk as he was pricked with a thorn in the
sole and was waiting for the help of sone one. Wen he
was passing on the cycle by that road Dahyabhai Bhutabha
called himfor help so as to extract the thorn. Wen he
went there just to help him Dahyabhai Bhutabhai al ong
wi th the handkerchief threw the currency notes on the
ground near to himand the nmenbers of the raiding party
rushed there. Seeing the nenbers the deceased appell ant
bei ng shocked questioned why they were ? He was then
sl apped and the police officer asked to |ift the currency
notes lying on the ground. As there was no option |eft
he lifted the ampbunt and gave the same to the nenbers of
the raiding party. Thereafter undergoing necessary
formalities he was unduly involved in the bribe case.

4. Taking nme to the entire evidence on record, the

| earned Advocate representing the deceased appellant
submtted that the | earned Judge bel ow did not appreciate
the evidence in right perspective. He even ignored the
defence taken, and overlooking the energing factors
supporting the defence appreciated the evidence. His
prejudicial approach to convict the appellant any how
could be spelt out. In short, according to himthe
appreci ation of the evidence nmade and concl usions drawn
by the | earned Judge bel ow were whol |y agai nst the sound
principles of law, and consideration was on the verges of
perverse. The panchas selected were the Governnent
servants. The sel ection was nade so that under the fear
of departnental enquiry the prosecution could cause the
panchas to yield to its desire and state against
appellant. As the selection of the panchas was thus not
honest, it was a circunstance going to discredit the



truth of the case of the prosecution. Further the
material ingredients constituting the offence nanely
demand and acceptance were also not clearly established
and therefore the of fence was not at all constituted, but
t he | earned Judge bel ow overl ooked the infirmties in the
evidence with regards to demand and acceptance. He
therefore urged ne to allow the appeal, set aside the
judgrment and order of conviction, and pass the order of
acquittal

5. On behalf of the State, M. Bhukhari, the

| ear ned Addi ti onal Public Prosecutor refuting the
subm ssi ons made on behalf of the deceased appellant
submtted that there was no infirmty at all in the

evidence, it was quite in consonance with the |aw and the
| earned Judge rightly appreciated the same and reached
the I ogi cal conclusions. Fromthe evidence of the panch
Dahyabhai Bhutabhai, and PSI Shri VWas the fact about
demand and acceptance was clearly established. There was
no reason to doubt the evidence of these three w tnesses.
The | earned Judge had di scussed assigning valid reasons
how the evidence of those w tnesses was credible and for
ne there was no good cause to disagree wth t he
reasoni ngs of the |earned Judge below. In order to have
desired result the appellant's |earned advocate was
cat echi zi ng and cavilling.

6. It is the cardinal principle of law that the

prosecution has to establish the charge beyond reasonabl e
doubt. In the case of Rabindra Kumar Dey v. State of
Oissa - AIR 1977 S.C. 170 about the burden of proof it
is laid down that well settled cardinal principles of
crimnal jurisprudence show that onus lies affirnmatively
on the prosecution to prove the case beyond reasonabl e
doubt and it cannot derive any benefit fromthe weakness
or falsity of the defence version. It is also observed
that in a crimnal trial the accused nust be presuned to
be innocent wunless proved guilty, and that the onus of

t he prosecution never shifts. Keeping this cardina
principle of cri m nal jurisprudence in mnd the
prosecution has to establish the charge. Before |
proceed to dissect the nerits of the rival contentions
and the evidence on record, | may first deal with certain
points raised for ny consideration. It was subnitted on

behal f of the appellant referring the evidence of M.
Was-the PSI, that when in this case the panchas were
selected fromthe establishment of the Collector's office
with the idea that they might not turn hostile, and if at
all, departnmental action could be initiated, it would not
be just and proper to accept the case of the prosecution,
the possibility that panchas supported the bogus and



concocted case under the hanging sword of departnental
action could not be ruled out. |In this case therefore
what ever the panch stated in his evidence of t he
panchnama could not be nmade the base for reaching a
particul ar concl usi on

7. O course when the whol e case hinges also on the

evi dence of panch in trap case, the selection of the
panch w tness nust be credible, reliable and i ndependent,
but the testinony of the panch witness if he happens to
be the Governnent servant cannot be rejected nerely on
the ground that he being a Governnent servant woul d not
be independent and would support the case of t he
prosecution any how under the fear of departnental
action. To reject the evidence of such wtness would
ampunt to ignoring the hard realities and unnecessarily
| abel i ng the Governnent servant acting as panch to be a
ductile or jade. A simlar question arose before the
Apex Court in the case of State of Gujarat vs. Raghunath
Vamanrao Baxi - AIR 1985 S.C. 1092 wherein it is laid
down that the witness or Government servant assisting the
i nvestigating agency cannot be disbelieved or his
evi dence cannot be rejected nerely on that count. It nay
however be noted that while cross-exanmining the panch
Wi tness, no suggestion has been nade to himthat he was
supporting the case of the prosecution sinmply because he
had the fear in his mnd about the departnmental action

and though the truth was otherwise, in order to save
hinself from the departnental action he was supporting
the prosecution. |In the absence of any suggestion it

should be assumed that the otherside had no reason to
doubt the credibility of the panch on the ground that he
was a Governnment servant and had gone to the court to
support the fact far fromtruth. The contention advanced
in this regard therefore cannot gain a ground to stand
upon. However it may be stated that for the reasons
stated hereinbel ow the evidence led by the prosecution
does not inspire confidence wth regard to denmand and
accept ance.

8. My attention was drawn to the decision of the

Supreme Court in the case of Bhagwansingh vs. The State
of Rajasthan - A I.R 1976 S.C. 985 wherein it is held
that if everything is done by the police officer, it
would be an infirmty in the case which is bound to
reflect on the credibility of the prosecution case. In
that case the conplaint was recorded by the |Investigating
Oficer, raid was also carried out by the Investigating
Oficer, search and seizure were also nade by himand
thereafter the investigation was also carried out by him
and the chargesheet was also filed by himbefore the



court. In this case, M. Was, the PSI has also done
every thing right fromrecording of the conplaint till
t he chargesheet was filed before the court. Wen that is
so, the credibility of the case of the prosecution is
certainly doubtful and the prosecution case nmust fail on
that count. Even if this tarnishing point is ignored and
the evidence is considered, there is nothing which would
lead me to hold that the prosecution has succeeded in
establishing the charge |levelled against the deceased
appel | ant .

9. Before | proceed to exanine the evidence, the

requirenent to prove the charge nay be stated. It is
hel d by the Supreme Court in the case of Hari Dev Sharma
vs. State (Delhi Administration) - AIR 1976 S.C. 1489
that vital part of the prosecution if cannot be believed
or not proved, conviction cannot be based. As laid down
in this case, the demand and acceptance are required to
be proved wi thout any doubt, and if one of themis not
proved, being the vital part, the offence cannot be said
to have been constituted, and therefore conviction if
inflicted cannot be sustained. Likewise view has been

taken in the cases of Anantray Lalji Pandya vs. The
State of Gujarat - 1982 G L.H 472; State of U P. VS.
Ram Asrey - 1990 Cri. Law Reporter, 188; and Pal ani sany
Raj u vs. State of Tamil Nadu - 1986 Crimnal Law
Reporter, 99. In view of the I|aw made clear in the

abovest at ed deci sions, what is required to be determn ned
is whether the prosecution has successfully established
t he case about demand and accept ance.

10. So far as demand is concerned, the evidence of

Dahyabhai Bhutabhai the conplainant is material. It is
the case of the prosecution that the deceased appell ant
in order to extort the noney threatened Danji the son of
conpl ai nant Dahyabhai saying that he was comritting theft
and grazing the cattle in the fields of others and was
t hereby causi ng damage to others. He would therefore see

that he was put behind bars. It was also told that he
could be saved only if Rs.1,000/- were paid to him for
showi ng the favour. Thereafter Danjibhai informed his

fat her Dahyabhai, and according to Dahyabhai on the
previous day of the incident, deceased appellant net him
and demanded the ampunt any how, and therefore he was
conpel led to pay, but as he was having no noney he had to
manage for the same. He then agreed to pay by way of 2

equal instal nents each of Rs.500/-. Wat can be deduced
from these facts is that Danji is the main source of the
case of demand. It is pertinent to note that Dahyabha

is not examned and no reason is assigned for the sane.
If the prosecution does not examne available wtness



without any cause, | amentitled to infer every thing
agai nst the case of the prosecution. On this count, it
can be said that had Danji been exam ned, the case of the
prosecuti on about demand woul d have fallen to the ground
and the ruse would have conme to surface. To suppress the
ruse Dahyabhai is kept away fromthe court. It was on
query subm tted by the learned Additional Public
Prosecutor that on the previous day of the incident in
the evening after 5.00 p.m, the deceased appellant had
been to Dahyabhai Bhut abhai and had demanded the anount
and therefore the evidence of Dahyabhai on the point of
demand was sufficient if the case of demand nmade to
Danj i bhai was not acceptable. This submission also
cannot find favour. On 12th Septenmber 1983 as alleged
after 5.00 p.m the deceased-appel |l ant met Dahyabhai and
demanded t he anount . The service record of the
deceased- appel |l ant produced at Exh.60 shows that on
12-9-83 right from 15.00 hours to 20.00 hours he was on
duty in the two villages viz., Nari and Khunberwada.
This would go to show that the case of meeting is bogus
as the neeting between the two was not possible at the
all eged place and time. How can there be a demand ? On
such facts, there is a reason to believe that to involve
t he appellant as alleged in defence the case is nade out.

11. On one nore point the case of demand can be
doubt ed. Admi ttedly, Dahyabhai Bhutabhai was not having
the noney to pay to the deceased appell ant. He had to
manage for the sane and therefore he wanted tinme. He
then went to his brother Mohanbhai who was the Manager of
the association of which he was a nmenber . The
associ ation was formed so that in case of need the nenber
thereof can obtain financial help, and pay the anount
back by periodical instalnments. Dahyabhai therefore went
to Mohanbhai and inforned himthat he was in need of
Rs. 500/ - . He al so i nf or ned hi m t hat t he
deceased- appel | ant was persistently denanding the bribe,
and there was no option left to save his son, but to give
the bribe. Mhanbhai then paid Rs.500/- fromthe fund of
the association which according to Dahyabhai he has paid
t he amount back to the association. Wen accordingly the
amounts are procured, naturally there nust be necessary
entries in the record of the association. At this stage
t he defence alleged nmust be born in mnd. VWen a
pecul i ar defence was taken alleging clearly that in order
to rope in any how and harass himthe police officers had
paid Rs.500/-,it was incunbent upon the prosecution to
pr oduce necessary docunent ary evi dence of t hat
association in order to show that in fact the conplai nant
raised the anount taking the loan fromthe association
police was not at all interested in ruining the career of



t he deceased appellant and police played no mischief. It
is also pertinent to note that Mhanbhai the brother of
Dahyabhai is also not examined. |It's not the case of the
prosecution that Mhanbhai is hostile to him \When ora
as well as docunentary evidence though available and
neither of the two is brought on record and kept away
fromthe court it should be assumed that the case of the
prosecution is not worthy of credence. On the contrary
the case alleged in defence is nore probable.

12. The unnatural aspect that energes on record

cannot be overl ooked. Seeing the deceased appell ant
passing by the road the conplai nant Dahyabhai calls him
for help as he was unable to wal k because he was pricked
with a thorn in the sole of a foot and it was paining
tremendously. Hence immediately after the deceased
appel | ant goes there, he would naturally inquire what had
happened, where the thorn was pinching and would ask to

be in a particular position. Thereafter during the
course of the thorn extracting operation the talk about
noney woul d take place. But here according to the

prosecution imediately after deceased-appell ant unaware
about pretence reached near t he conpl ai nant and
strai ghtway asked about noney and not about the help

Dahyabhai was yearning for. Such evidence on record
doubting the case of the denmand has been overl ooked by
the | earned Judge below. In ny view, as the case of

demand is suspicious because of such reason, one of the
i ngredi ents constituting the offence cannot be said to
have been clearly established in accordance with | aw.

13. When t he case of demand is found highly

suspicious, even if the case of the acceptance is
established, the accused cannot be convicted. However in
this case let ne state that the case about acceptance is

al so doubtful. The deceased-appellant, according to the
prosecution, parking the «cycle goes to the conplai nant
swi ngi ng round the handkerchi ef he was havi ng. He then

by right hand accepted the anpbunts offered and pl aced the
same in the handkerchief he was having in the |eft hand.
One cannot miss the fact that deceased-appellant was
serving as police constable and he was aware about the
bri be cases and procedure observed at the tine of raid.
If he had the handkerchief wth him he would have
certainly covered his right hand with that handkerchi ef
and accepted the amount, so that particles of anthracene
powder m ght not pass on the fingers or other part of the
pal m or hand, and have no evi dence against him The fact
that bribe-nbney was accepted w thout covering the palm
with handker chi ef germ nat e suspicion and so the
prosecution has cone out wth the case that on the



handkerchief the nanme of the appellant and the nane of
Sanjay, his son were witten by ball pen and that fact
renoved doubt that might arise. No doubt, one may have a
notion about witing of name on one's own name on a
thing/article so that it can easily be identified or
traced out in case it is msplaced, |ost or stolen, but
the notion of the people in the locality or a particular
area cannot be lost the sight of. In view of the
decision in the case of Madho Singh v. The State of
Bi har and Gthers - AIR 1978 Patna 172 which is appealing,
a Judge is free to use his know edge of the local affairs
wi thout the evidence thereof being on record. |In the
Saurashtra region, the people are fond of enbroidary, and
they wite the nane on the cloth or draw di fferent design
on the cloth with the aid of enbroidary work wthout
which they fell sonmething |acking. Here that enbroidary
work is not found for the purpose of witing the name, on
the contrary the nanes are witten by the ball pen which
is certainly contrary to the ordinary notion of that
locality, and that leads me to hold that the <case in
def ence is nor e pr obabl e than the case of the
prosecution. It can well be said that the handkerchi ef
along with the notes were given to the conplainant from
the investigating agency and to rope in the accused any
how, the nane of the accused and the nane of his son were
witten by pall pen

14. O course, when the tips of the right hand finger

of the deceased-appellant were seen focussi ng t he
ultra-violet lanp rays, they were found with glittering
with light blue flourescent marks, and that would prina
facie lead any one to hold that the deceased appell ant

accepted the ambunt. It nay be stated that in this case
ant hracene powder is wused. The Suprene Court in this
regard in the case of Raghbir Singh vs. State of Punjab
- AIR 1976 S.C 91 has made it clear that it is

desirable that the currency notes to be wused for the
purpose of trap should be treated w th phenol pht hal ein
powder so that the handling of such narked currency notes
by the public servant can be detected by chenical process
and the court does not have to depend on oral testinony
which is sone times of a dubious character for the
pur pose of deciding the fate of the public servant. This
H gh Court when the occasion arose in the case of
Nat hal al Govindji Vaghela vs. State of Gujarat - XX (2)
GL.R 190 has likewi se held observing further that in
the case of anthracene powder there is no detection by
any chenical process and therefore the use of anthracene
powder nust be ruled out even if the witnesses nmay speak
about a particular marks being found when the concerned
articles and linbs are viewed under an ultra violet |anp.



It still rests entirely on the oral evidence of wtnesses
in whose presence the experinment is alleged to have been
carried out with no opportunity to test their veracity by
reference to any scientific method of testing and
analysis, which is surely available in a case in which
phenol pht hal ei n powder is used. The Suprene Court again
inthe case of Khilli Ramvs. State of Rajasthan - 1985
S.CC (Ci) 24 has made it clear that phenol phthalein
powder treatnent to currency note to be used for the

pur pose of trap should be resorted to. The Al'l ahabad
High Court in the case of Devendra Narain vs. State of
UP. - 1993 (3) Crines 167 has held to which | agree

that it is mandatory for the | eader of the trap to treat
the bribe noney with phenol pht hal ei n powder before I aying
the trap, and in the absence of any explanation for not
so doing, the prosecution case becomes suspect. In this
case ant hracene powder is used and not t he
phenol pht hal ein powder which would not |ead the court
with certainty to reach a particular definite conclusion

For not using the phenol pht hal ein powder no expl anation
is offered by the prosecution. Wen that is the case,
nothing with certainty can be determned in favour of
prosecuti on. It would not therefore be just and proper
to concl ude agai nst the appellant sinply on the basis of
the light blue flourescent marks that could be noted on
the hands and linbs. At this stage, it is necessary to
refer the decision of this Court rendered in the case of
Anbal al Motibhai Patel vs. State - AIR 1961 Gujarat 1
wherein it is laid down that if the anthracene powder is
used the prosecution has to clearly prove that no powder
was detected with naked eye and that when ultra violet
light was focussed, there was emssion of [light blue
flourescent |ight. If the evidence proved positive
result for both the tests it would be right to infer that
ant hracene powder was present. |In short the prosecution
has to prove that there was |ight blue em ssion of I|ight
under the influence of ultra-violet |anp. It is not
sufficient for the prosecution to prove that under the
ultra-violet light witnesses saw the stains of white
powder or even that under the ultra violet light they saw

sonme sparkling or sonme shinmering. |In this case neither
of the witness inclusive of the Investigating officer
says that when wultra-violet rays were focussed, |ight

bl ue fl ourescent marks could be seen. They only say that
mar ks of powder were seen or sonething sparkling could be
seen. This, in view of abovereferred decision of this
Court in the case of Anbalal Mtibhai Patel is not
enough. Hence on the techni ques of anthracene powder no
definite conclusion can be drawn but it seems that the
| earned Judge bel ow overl ooked this aspect and was mainly
swayed away with the techniques of anthracene powder.



The case of "acceptance" therefore on the basis of the
mar ks noted cannot safely be accepted.

15. Even if the abovestated points are ignored the
prosecuti on cannot succeed. As discussed earlier the
appel I ant knowi ng about the trap cases being in the
services of the police departnent would not accept the
amount with bare hands and if he was having handkerchi ef
he would have certainly nade use of the sanme so as to
avoid enmission of light blue flourescent marks. However,
in this case not on the whole fingers or sone parts of
the pal mbut only on the tips of the fingers of the right
hand, according to the prosecution, em ssion of |ight
bl ue marks could be seen or sonething shimering or
glittering could be seen. This fact on the contrary
supports the case of the defence. If the notes are
accepted other parts of the fingers and pal mand not the
tips of the fingers only would be affected by the
ant hracene powder and emnission thereof would appear on
fingers and pal mas and when tested with the aid of
ultra-violet lanp, but that is not noted, and therefore
there is a reason to believe that after the notes and
handkerchief were thrown as alleged in defence the
deceased appel l ant was conpelled to pick up the notes
lying on the ground, and if the person is picking up the
notes the tips of the finger would be affected and no
ot her part. The fact that the tips of the fingers only
were found glittering with anthracene powder shows that
the case in defence is nore probable, and credibility of
t he prosecution case is highly doubtful

16. For the foregoing reasons, in my view the
prosecution has not, beyond reasonabl e doubt, succeeded
in establishing the case about demand and acceptance.
The |learned Judge bel ow overlooking this aspect of the
evidence fell into error. When the material ingredients
nanely denmand and acceptance are not clearly established
and the case in this regard is highly doubtful, the
conviction and sentence inflicted cannot be naintained.
The appeal is therefore required to be all owed. In the
result, the appeal is allowed. The judgnent and order of
the lower court convicting and sentencing the deceased
appel l ant of the charges with which he was charged are
hereby set aside and he is acquitted thereof. The bai
bonds are treated cancell ed.



