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ORAL JUDGEMENT
1. Rule. Service of rule is waived by | earned counsel for
t he respondents.

2. Heard | earned counsel for the parties.

3. The petition is for interpreting Section 3A of the
Bonbay Mdtor Vehicles Act, 1958 which reads as under



"3A Levy of additional tax (1) On and fromthe 1st

day of April, 1982 there shall be levied and coll ected

(on all omibuses which are used or kept for use

in

t he State excl usivel y as contract carri ages)

thereinafter in this section, referred to as
omi bus" a tax (hereinafter referred to as

"t he
"t he

omi bus") in addition to the tax | evied under Section

3, at the rates fixed by the State Governnent, by
notification in the Oficial Gazette, but not
exceeding the maxinmum rates specified in the table
bel ow:

Descri ption of Maxi mum rat e of additional tax.
1 2

A. Odinary (i) Monthly rate of Rs.240 per

omi buses passenger permnitted to be

carried.
(ii) Weekly rate of Rs.80 per

passenger permitted to be
carried.
(iii) Daily rate of Rs. 16 per
passenger permnitted to be
carri ed.
B. Luxury or (i) Mnthly rate of Rs.360 per
passenger permitted to be
carried.
(ii) Weekly rate of Rs.120 per
passenger permitted to be
carried.
(iii) Daily rate of Rs. 24 per
passenger permitted to be
carried.
(2) The additional tax |evied under subsection (1)
shal |l be paid in advance by every regi stered owner or
any person having possession or control of the

omi bus.

(i) nonthly at the rate specified in the table in
subsection (1), or
(ii) for any period |less than a nonth, weekly or daily

(3)

at the rates specified in the table in subsection (1).

Except as otherw se provided in subsections (1)
and (2) the provisions of this Act and the rules made
t hereunder shall, so far as may be, apply in relation
to the additional tax |eviable under subsection (1) as



they apply in relation to the tax |leviable under
Section 3."

4. The Contention of the petitioner is that the petitioner is
a person engaged in transport and plies buses from Bonbay
which is in State of Mharashtra to Nadol in State of
Raj ast han. During this journey buses pass through the State
of Gujarat and meke short halts on its destination to the
adjoining State, in the pr esent case, Raj ast han and
Mahar asht r a. The notor vehicles which nmerely passes through
the roads of Gujarat for the duration of their journey in the
State of Q@ujarat cannot be considered to be a taxing event of
vehi cl e being used or kept in use within the State of Cujarat,
for the purpose of attracting | evy of tax under the aforesaid

provi si on. According to Ilearned counsel for the petitioner
the word “kept for use' is the substance of taxing event and
that has an elenment of being “stationary'. It is sonething
different froma nere state of transit or a course of journey
through the State. It is sonething nore than a nere stoppage
or halt in the course of transit fromplace of origin to the
pl ace of destination. He pl aces reliance on the decision of

the Suprene Court in the case of State of Mysore and Qthers v.
Sundaram Motors Pvt. Ltd. reported in AIR 1980 SC 148.

5. Learned Asst. Government Pleader for the State contends
that the subnission of |earned counsel for the petitioner is
not well founded and the decision rendered by the Suprene
Court in the context of Mysore Motor Vehicles Act, 1957 is not
applicable to the facts of the present case which concerns the
provi sions of Bombay Mtor Vehicles Act. The schenme of the
provi sion of the Bonbay Act is entirely different. Wile a
“taxing event' under the Mysore Mdtor Vehicles Act was keeping
of the wvehicle in a the State of Mysore, the taxing event
under the Bonmbay Mtor Vehicles Tax Act is keeping of vehicle
for use wthin the State of Gujarat and alternatively use of
the vehicle in the State of Gujarat. It cannot be said and
urged that while a vehicle passes through the State of Qujarat
it is not used in the State of Gujarat within the neani ng of
Section 3A of the Bonbay Mdtor Vehicles Tax Act. Once it can
be legitimtely said that one of the alternative taxing event
has occurred, the levy of tax is wthin the authorisation

Learned counsel places reliance on the |ater decision of
Suprenme Court in Ms.International Tourist Corporation etc.
etc. V. State of Haryana and others reported in AIR 1981 SC
774 which also noticed its earlier decision in Sundaram Motors
case referred to above.

6. Having carefully considered the rival contentions, |

am of the opinion, the petition nust fail. The question of
interpreting the provision like the one in question in this
case is no nore res integra. It may be noticed that in



Sundaram Motors case, the Suprene Court was dealing with
Section 3 of the Mysore Mdtor Vehicles Tax Act, which read as
under: -

"The material part of Sec. 3 reads as foll ows:

"S.3 Levy of Tax - (1) Atax at the rates specified in
Part A of the Schedule shall be levied on all notor
vehicles suitable for use on roads, kept in the State
of Mysore:

Provided that in the case of notor vehicles kept by a
deal er in or manufacturer of such vehicles for the
purpose of trade, the tax shall only be |levied and
paid by such dealer or nmanufacturer on vehicles
permtted to be used on roads in the manner prescribed
by rul es made under the Motor Vehicles Act, 1939.

Expl anation - A notor vehicle of which the certificate

of registration is current shall, for the purpose of
this Act, be deenmed to be a vehicle suitable for wuse
on roads.

(2) Notwithstanding anything contained in subsection
(1), taxes at the rates specified in Part B of the
Schedul e shall be levied on notor vehicles bel ongi ng
to or in the possession or control of persons, not
ordinarily residing in the State of Mysore by such
persons for periods shorter than a quarter, but not
exceedi ng thirty days.

7. Reading of the two provisions in conparison to each

ot her makes it abundantly clear that the condition for |evy of
tax under the Msore Act was that nmotor vehicle should be
suitable for use on roads and secondly it should be “kept' in
the State of Msore. No other condition was required. Under
the provisions with which we are concerned, the additional tax
is levied on all ommi buses which are “used or kept for use in
the State. Therefore apart fromthe condition of being kept
for use within the State in order to attract the tax liability
nmere user of the vehicle in the State of Gujarat results in
taxabl e event inviting the |evy.

8. In International Tourist Corporation case referred to

above, the Apex Court has noticed the distinction between the
two provisions and have clearly explained the anbit and scope
of the two provisions by holding that where the provision runs
like "there shall be levied and collected on all notor
vehicles “used or kept for use in the State', the tax at the
rate fixed by the State Government, the decision in Sundaram



Mot ors case has no application

"In

The court held as under:

the remmining cases, apart fromthe principa

poi nts which we have di scussed above sone other points
also were raised which we shall now proceed to
consi der. One of the subm ssions of Shri Midul who
appeared in the Special Leave Petitions was that
Section 4 and 5A of the Utar Pradesh Mtor Vehicles
Taxation Act stipulated two cunul ative taxable events
both of which had to be satisfied before tax could be
| evied on a vehicle plying under a permt granted by
an aut hority havi ng jurisdiction outside Uttar
Pradesh. The two taxable events according to Shr
Midul were (1) user within the territories of Uttar
Pradesh and (2) user in any public place in Uttar
Pradesh. The argunent was that since the vehicles did
not pick up or set down passengers or goods at any
place within the State of Utar Pradesh there was no
user as contenplated by Ss.4 and 5A and therefore, the
taxabl e events had not taken place. Rel i ance was
pl aced by the | earned counsel on our decision in the
State of Mysore v. Sundaram Motors P. Ltd., AR 1980
SC 148. W do not think that the case relied on by
Shri Midul is of any assistance to him The question
there was whether a notor vehicle passing through the
territory of the State of Msore and nmaking short
halts for rest, food etc. during transit on the way
from Bombay to its destination in Tami| Nadu was a
notor vehicle “kept' in the State of Msore. Qur
answer depended on the nmeaning to be given to the word
“kept', since under the Mysore Motor Vehicles Taxation
Act notor vehicles had to be "kept in the State of
Mysore' if tax was to be | evied. W held that the
vehicles which nerely passed through the State of
Mysore were not “kept in the State of Msore'. The
| anguage of Sections 4 and 5A of the Uttar Pradesh
Mot or Vehicles Taxation Act is entirely different from
t he | anguage of the Mysore Act. The Uttar Pradesh tax
is levied on the vehicles on the basis of their user
in the State of U P. and not because they are " kept
in the State of Utar Pradesh. There is no force in
this subm ssion of Shri Midul.'

The court went on to say -

Based on our judgenent in State of Mysore v. Sundaram

Motors P. Ltd. (AIR 1980 SC 148), it was argued in
some of the cases that where the nmotor vehicle nerely
passed through the State, no taxabl e event occurred
and therefore, tax could not be levied. In the Mtor
Vehicle Taxation Acts of several States the charging



section generally runs as follows: "There shall be
levied and collected on all notor vehicles used or
kept for use in the State a tax at the rate fixed by
the State CGovernments...." |In these cases the taxable
event is keeping for use and alternatively user within
the State. Once the notor vehicle is used within the

St ate. Once the notor vehicle is used within the
State the taxable event occurs and the tax is
attracted. The decision in State of Msore v.

Sundaram Motors P. Ltd. has no application to such
cases as already pointed out by us while dealing with
a simlar submission of Shri Midul in the Uttar
Pradesh cases"

9. Learned counsel for the petitioner vehenently urged

that in International Tourist Corporation case, the court has
not ruled out the applicability of the decision of the Mysore
Act but has kept the issue open to be decided in each case in
the light of in wuse in particular State. He places strong
reliance on the observations of the Suprene Court.

"In sone States, the Mtor Vehicles Taxation Acts
provide for paynent of tax in the event only of
vehi cl es being "kept for use in the State" and provide

for no other alternative taxable event. In such cases
the principle of our decisionin State of Mysore v.
Sundaram Motors P. Ltd., nmay be attracted. It wll

depend on an interpretation of the provisions of the
rel evant statutes. But we do not propose to say
anything nore about such cases as we cannot given any
relief, even if we agree wth the petitioners, in
applications under Art. 32 of the Constitution."

10. Havi ng carefully consi der ed | ear ned counsel 's
contention and closely examining the ratio of the decision in
International Tourist Corporation, this contention cannot be

uphel d. The ratio of the decision of the Suprenme Court in
International Tourist Corporation in so far as the present
controversy is concerned, it spells out clearly that it is
covered under three types of phrases used in different
st at utes. While in the Mysore Act, the only taxing event was
keepi ng of the vehicle within the State. 1In sone cases, the
taxing events are “used or kept for use in the State', and
yet, another statute nay have the provision only like " kept
for use in the State'. A statue which provides the taxing

event to be nere keeping of the vehicle within the State the
deci sion in Sundaram Motors covers the field. The court rules
out the applicability of the decision in Sundaram Motors's
case where the statute uses the phraseol ogy "used or kept for
use in the State' and in the third circunmstance where the
statute provides for paynent of tax in the even only of



vehicles being kept for use in the State and provide for no
alternative taxable event, the matter has been left upon to be
deci ded depending on the interpretation of the provisions of
particul ar statute.

11. As has been noticed above, present is a case where the

taxing event described in the statute is “used or kept for
use' indicating that taxable event in such cases is keeping
for use alternatively user within the State. In such classes
of cases, the court has clearly opined that once the notor
vehicle is wused in a State, the taxable event occurs and tax
is attracted, then, in such cases the decision in State of
Mysore v. Sundaram Motors Pvt. Ltd., has no application

12. Another contention of the |earned counsel is that the
State Governnent had no authority to levy tax on passengers
which have neither boarded nor alighted in the State of
Gujarat. He places reliance on that that as the tax has been
provided with reference to the capacity of the passengers
whi ch can be carried in the omibus, it is a passenger tax. |
am unabl e to accept this contention also. Taxes on goods and
passengers had different character than the tax on vehicles.
Entries 56 and 57 of List |l of the 7th Schedule provide
separately for tax on goods and passengers carried by road or
i nl and wat erways and taxes on vehicles and taxes on vehicles
whet her nechani cal or stable used on roads only subject to the
provisions of Entry 35 of List Ill. The perusal of Section 3A
gquoted above goes to show that the taxes are |levied on
vehicles for the user of the roads within the State. The fact
t hat measure of tax has been provided with reference to the
capacity of passengers which the vehicle can carry does not
convert a tax on vehicle to be a tax on passengers.

13. Accordingly petition fails and is hereby disnissed
Rul e di schar ged.

* k *

snd



