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ORAL JUDGEMENT

The order dated January 19, 1987 passed by the

Secretary, (Revenue), referring the case back to the
District Developrment Oficer for consideration about
cancel lation of the N.A. permi ssion granted directing to
ascertain whether petitioners had succeeded in obtaining
the licence to run the plant, and if at all the licence
was obtained, to ascertain further, within what tinme the
i ndustri al unit would start functioning, is under



challenge in this petition

2. Tersely put and shorn of unnecessary details, the

case of the petitioners is that they are the owners and
occupants of Survey Nos. 1775 and 1776 situated wthin
the Sim of village Dholka in Ahnedabad District. The
I and i s adneasuring 32072 sqg.neters. As the petitioners
wanted to start their industrial unit, they applied for
necessary pernission for non-agricultural use ordinarily

known as "N A Per m ssi on' . The District Devel opnment
Oficer (D.D.O) at Ahnmedabad on 24th Septenber 1981
granted the N. A perm ssion on certain terns and

condi tions, one of which was to start the construction of
the industrial unit within 6 nonths of the perm ssion and
conplete the sane latest by three years of t he
perm ssion. As both the conditions were breached, a show
cause notice was issued calling upon the petitioners to
show cause why necessary action under the provisions of
the Bonbay Land Revenue Code should not be taken

Wt hout affording the opportunity of being heard, the
District Developrment Oficer on 3rd July 1986 passed the
order and held that when conditions Nos. 1 & 10 were set
at naught the petitioners were liable to pay fine. He,
therefore, inposed the fine of Rs.12,829/-. He al so
directed the petitioners to conplete the construction on
the land latest by 24th Septenber 1987 extending the
period of N. A permi ssion. Being aggrieved by such
order, the petitioners carried the mtter before the
Secretary, Revenue, who in the nonth of January 1987

passed the inpugned order directing the D.D O to
consi der about cancellation of the N A perm ssion and
if at all the licence was procured by the petitioners to
run their factory installing the plant, t ake t he

assurance wthin what time the manufacturing process
woul d start. Considering that aspect it would be open to
the DDD.O. to extend the period and if the period of
N. A perm ssion was extended he woul d keep a const ant
watch. After the said order came to be passed, the
petitioners found that it was inconsistent wth the
provi sions of |aw and unjust as well as irksone. It is
against that order the present petition is filed before
this Court.

3. The learned advocates representing the parties
submtted for and against the order. The «crucial point
that arises for consideration is whether it could be just
to inmpose the fine if the pernmsion granted for a
particular period is on the expiry of that period
extended for a further period.

4. The principle on which the fine is inposed has to



be borne in mind. The fine is inposed if a wong in the
eye of law is conmtted; but if the wong is excused,
condoned or rectified, the wong would not survive, and
consequently the cause to inpose the fine would al so not
survive. |In this case, the DD.O preferred to inmpose
the fine because he found that the petitioners after
obtaining the NNA.  permssion could not conplete the
construction of the industrial unit within the specified
time and had not paid the anpbunt of premium Because of
such breach having been comitted, it was no doubt within
his discretion to exercise his power and inpose the fine
commensurating with the wong; and if that is done, being
quite in consonance wth Jlawthis Court would not
interfere with such order. But here a step further has
been taken which cannot be lost the sight of. After
i ssuing the notice when the breach came to the notice of
the D.D.O., he extended the period of N A per m ssi on,
directing the petitioners to conplete the construction
| atest by 24th Septenber 1987. When he accordingly
renewed the perm ssion, whatever wong he noted cane to
be condoned and the petitioner were virtually exonerat ed.
VWhen that is so, the cause to inpose the fine did not
survi ve. In view of the natter, the order inposing the
fine cannot be said to be consistent with the law and
therefore it cannot be allowed to be nmaintained.

5. The Secretary, Revenue, has referred the natter

back to t he D.D. O for reconsideration qua the
cancel l ation of the permission because he found that
extension granted was not just and proper. At this

juncture, there is no just cause to interfere wth the
said order when the matter is referred back for a fresh
consi deration, but it should be stated that when a
guestion of reconsideration arises, it cannot be one
sided nanely cancellation of the permssion. Wi | e
considering the matter afresh, it would be open to the
authority considering the materials before himeither to
accept the request and grant the permsion or to turn
down the request and refuse the sane. The D.D.O
t herefore, cannot be restrcited or inhibited for applying
his mind only on the particular aspect of the case rather
than overall consideration on all the aspects.

6. (a) In view of the aforesaid circunstances,

the petition is allowed. The order of
the D.D.O dated 3-7-86 inmposing the
fine; and the order dated 19-1-1987
passed by the Secretary, confirmng the
i mposition of fine and giving the
direction restricting the sphere of the
D.D.O. are hereby set aside.



(b) The D.D.Q

shal | consi der t he

application of petitioners for N A
permission and wll be free to take
appropriate decision either accepting the
request or refusing the request nade for
N.A. permission. It would be open to
him to pass consequential order if
necessary and found just in the facts and
ci rcunmst ances of the case exercising his
di scretion in accordance wth |aw

No costs in the circunstances of the case. Rule is made

absol ut e.



